
Investor State Arbitration in Central Asia
by B. Sabahi and D.M. Ziyaeva

 

About TDM 
 
TDM (Transnational Dispute Management): Focusing on recent 
developments in the area of Investment arbitration and Dispute 
Management, regulation, treaties, judicial and arbitral cases, 
voluntary guidelines, tax and contracting. 
 
Visit www.transnational-dispute-management.com 
for full Terms & Conditions and subscription rates. 
 
Open to all to read and to contribute 
 
TDM has become the hub of a global professional and academic 
network. Therefore we invite all those with an interest in 
Investment arbitration and Dispute Management to contribute. 
We are looking mainly for short comments on recent 
developments of broad interest. We would like where possible for 
such comments to be backed-up by provision of in-depth notes 
and articles (which we will be published in our 'knowledge bank') 
and primary legal and regulatory materials.  
 
If you would like to participate in this global network please 
contact us at info@transnational-dispute-management.com: we 
are ready to publish relevant and quality contributions with 
name, photo, and brief biographical description - but we will also 
accept anonymous ones where there is a good reason. We do 
not expect contributors to produce long academic articles 
(though we publish a select number  of academic studies either 
as an advance version or an TDM-focused republication), but 
rather concise comments from the author's professional 
’workshop’. 
 
TDM is linked to OGEMID, the principal internet information & 
discussion forum in the area of oil, gas, energy, mining, 
infrastructure and investment disputes founded by  
Professor Thomas Wälde. 
 
 

 

 

 

 

 

 
Terms & Conditions 

 
Registered TDM users are authorised to download and 

print one copy of the articles in the TDM Website for 
personal, non-commercial use provided all printouts 

clearly include the name of the author and of TDM. The 
work so downloaded must not be modified. Copies 

downloaded must not be further circulated. Each 
individual wishing to download a copy must first register 

with the website.  
 

All other use including copying, distribution, 
retransmission or modification of the information or 

materials contained herein without the express written 
consent of TDM is strictly prohibited. Should the user 
contravene these conditions TDM reserve the right to 

send a bill for the unauthorised use to the person or 
persons engaging in such unauthorised use. The bill will 
charge to the unauthorised user a sum which takes into 

account the copyright fee and administrative costs of 
identifying and pursuing the unauthorised user. 

 
For more information about the Terms & Conditions visit  

www.transnational-dispute-management.com 

© Copyright TDM 2013 
TDM  Cover v3.0 

 

  Transnational Dispute Management 
         www.transnational-dispute-management.com   

 
 

      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
   
  
  
 
  

ISSN  : 1875-4120 
Issue : Vol. 10, issue 4 
Published : September 2013 
   
This paper is part of the  
10th  Anniversary issue of  
Transnational Dispute Management. 
 

  

 



 

 

Investor State Arbitration in Central Asia 
 

By:  Borzu Sabahi and Diora Ziyaeva* 

I.  Prologue:  Facts about Central Asia as a Region ............................................................3 

II.  Introduction ........................................................................................................................5 

III.  International Arbitration Disputes to which Central Asian States Are a Party ..........6 

A.  Investment Treaties of Central Asian States ...............................................................6 
B.  Overview of the Disputes ............................................................................................7 
C.  Country-by-Country Analysis of Disputes by Economic Sector, Investor’s 

Nationality, Basis of Jurisdiction, and Prevailing Party ...........................................10 
1.  Kazakhstan .......................................................................................................10 
2.  Kyrgyz Republic ..............................................................................................14 
3.  Tajikistan..........................................................................................................17 
4.  Turkmenistan ...................................................................................................17 
5.  Uzbekistan........................................................................................................20 

IV.  Review of Arbitral Decisions Involving Central Asian States .....................................23 

A.  Treaty Interpretation .................................................................................................23 
B.  Law Applicable to Procedure ....................................................................................25 
C.  Jurisdiction ................................................................................................................25 

1.  Mandatory Recourse to Local Courts ..............................................................25 
2.  Consent ............................................................................................................26 
3.  Nationality of Investors (jurisdiction ratione personae) and Denial of 

Benefits Issues .................................................................................................28 
4.  Investment (jurisdiction ratione materiae) ......................................................31 
5.  Legality of Investment .....................................................................................32 
6.  Res Judicata effect of domestic court judgments in arbitral 

proceedings ......................................................................................................33 
7.  Allegations of corruption .................................................................................33 

D.  State Responsibility and Attribution .........................................................................34 
E.  Merits ........................................................................................................................34 

                                                 
* Dr. Borzu Sabahi is an attorney in the International Arbitration Group of Curtis Mallet-Prevost Colt & Mosle LLP.  
He is also an adjunct professor of law at Georgetown University Law Center; Associate Editor at Transnational 
Dispute Management; Editor at Oxford University Press’ Investment Claims; and Co-Director of International 
Investment Law Center.  He has published widely on various aspects of investor state arbitration and regularly 
speaks at conferences and provides training to the public and private sectors.  Diora Ziyaeva is an attorney in the 
International Arbitration Group of Curtis Mallet-Prevost Colt & Mosle LLP.  Prior to joining Curtis, Ms. Ziyaeva 
worked as a research analyst with the Russian and Eurasian Program at the Carnegie Endowment for International 
Peace in Washington, D.C., focusing on Eurasian economic and energy policy issues.  The authors represent States 
and State-owned entities in international arbitration and public international law matters under various investment 
treaties.  The authors have been involved in a number of cases representing Central Asian States including some of 
the cases discussed in this review.  The views expressed in this article are exclusively those of the authors and shall 
not be attributed to Curtis, Mallet-Prevost, Colt & Mosle LLP or its clients.  The authors gratefully acknowledge 
comments from the anonymous reviewer, Lisa Bonfield, Yaraslau Kryvoi, Ben Heath, and the editorial assistance of 
Svyatoslav Andriyishen, Farai Chidavaenzi, Francisco Sanchez, Ali Topaloglu, and Kila Walser.   



Sabahi & Ziyaeva  Investor State Arbitration in Central Asia 

 

-2- 
 

1.  Expropriation ...................................................................................................34 
2.  Fair and Equitable Treatment Standard (“FET”) .............................................37 
3.  Effective Means Standard ................................................................................38 
4.  Umbrella Clause ...............................................................................................39 

F.  Compensation and Non-Pecuniary Remedies ...........................................................40 
1.  Non-Pecuniary Remedies .................................................................................40 
2.  Standard of Compensation and Quantification of Damages ............................41 
3.  Limitations on compensation ...........................................................................47 
4.  Interest..............................................................................................................48 
5.  Arbitration Costs and Attorneys’ Fees .............................................................49 

G.  Annulment/Set Aside and Enforcement ....................................................................50 

V.  Conclusion ........................................................................................................................52 

APPENDIX I:  Bilateral Investment Treaties of Central Asian Countries ............................54 

APPENDIX II: Investment Treaty Disputes to which Kazakhstan is a Party .......................57 

APPENDIX III: Investment Treaty Disputes to Which Kyrgyz Republic is a Party ............61 

APPENDIX IV:  Investment Treaty Disputes to Which Tajikistan is a Party ......................64 

APPENDIX V: Investment Treaty Disputes to Which Turkmenistan is a Party ..................65 

APPENDIX VI: Investment Treaty Disputes to which Uzbekistan is a Party .......................69 

 



Sabahi & Ziyaeva  Investor State Arbitration in Central Asia 

 

-3- 
 

I. Prologue:  Facts about Central Asia as a Region 

1. Central Asia, as a region, has multiple definitions.1  The most common modern definition 
of Central Asia, and the one adopted in this report, refers to the five republics of the former 
Soviet Union:  Kazakhstan, Kyrgyz Republic, Tajikistan, Turkmenistan, and Uzbekistan.2  

Table 1:  Central Asia’s Map in a Snapshot 

 

2. The total area of the five Central Asian republics is 4,003,451 sq. km (or 1,545,741 sq. 
miles) and the total population is approximately 61 million people.3  The breakdown of territory 
and population by country is listed in Table 1. 

                                                 
1 See generally Johannes F. Linn, Central Asia:  A New Hub of Global Integration, Brookings Institution (November 
29, 2007), http://www.brookings.edu/research/articles/2007/11/29-central-asia-linn; Central Asia, Center for 
Strategic & International Studies, http://csis.org/program/central-asia; Department of Economic and Social Affairs – 
Population Division, Classification of Countries by Major Area and Region of the World, United Nations, 
http://esa.un.org/unpd/wup/CD-ROM_2009/WPP2009_DEFINITION_OF_MAJOR_AREAS_AND_ 
REGIONS.pdf; Martha Brill Olcott, Revisiting the Twelve Myths of Central  Asia, Carnegie Endowment Working 
Papers 23 (September 2001), http://carnegieendowment.org/files/Olcott.pdf.  
2 USSR officially defined Central Asia as Kyrgyz Republic, Tajikistan, Turkmenistan, and Uzbekistan.  However, 
after independence, at a meeting between Central Asian states, Kazakhstan was included into the regional definition.  
Other definitions of the region often revolve around climate features, ethnic and linguistic identities, and include 
parts of Afghanistan, China, India, Iran, Mongolia, and Pakistan. 
3 Data taken from data.un.org Country Profiles, according to 2010 estimates:   

 Kazakhstan: http://data.un.org/CountryProfile.aspx?crName=Kazakhstan;  

 Kyrgyz Republic: http://data.un.org/CountryProfile.aspx?crName=Kyrgyzstan;  

 Tajikistan: http://data.un.org/CountryProfile.aspx?crName=Tajikistan;  
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Table 1:  Territory and population breakdown by country in Central Asia 

Country Territory in sq. km Population (2010, estimated) 

Kazakhstan 2,724,900 16,026,000 

Kyrgyz 
Republic 

199,951 5,334,000 

Tajikistan 143,100 6,879,000 

Turkmenistan 488,100 5,042,000 

Uzbekistan 447,400 27,445,000 

 
3. Demographic data on Central Asian countries are often inconsistent among different 
sources.  However, it is clear that the demographics shifted dramatically in the 1990s with the 
emigration of non-Central Asian populations from the regions, such as Slavs, Germans, and 
Jews.  This led to a large drop in the population, with some countries struggling to reach their 
early 1990s population figures well into 2000s.4 

4. A history of Russian presence left an important feature in the region—the ubiquity of the 
Russian language.  It is the lingua franca of Central Asia.  Most of the pre-independence 
documents in each republic were written in Russian, thus making Russian a necessary language 
for officials even today.  Russian is also one of the official languages of Central Asian 
investment treaties.  Furthermore, teaching within the Soviet educational system was conducted 
in Russian, making most educated adults in Central Asia able to communicate in Russian.5  To 
illustrate this point:  in Kazakhstan, 23.7% of the population considers Russian their first 
language, and in Kyrgyz Republic, 12.5%.6  Many more people speak Russian, which is often 
necessary in day-to-day interactions and still often used for official business. 

5. However, an increasingly larger percentage of people are speaking local national 
languages.  The official languages of the Central Asian republics are as follows:  Kazakh and 
Russian in Kazakhstan; Kyrgyz and Russian in Kyrgyz Republic; Tajik in Tajikistan; Turkmen 
in Turkmenistan; and Uzbek in Uzbekistan.  All of the official languages listed above, with the 
exception of Russian and Tajik, belong to the Turkic family of languages.  Tajik belongs to the 
Persian family of languages.  Notable Uzbek-speaking minorities exist in all Central Asian 

                                                                                                                                                             
 Turkmenistan: http://data.un.org/CountryProfile.aspx?crName=Turkmenistan; and 

 Uzbekistan: http://data.un.org/CountryProfile.aspx?crName=Uzbekistan.  
4 Michael Gentile, Population Geography Perspectives on the Central Asian Republics, Swedish Institute for 
Futures Studies, 2005:16, http://www.iffs.se/wp-content/uploads/2011/01/20051201135126filUH8hO7lJ6 
iPtUs9rOuey.pdf; Bakhtior Islamov, Central Asian Population in Historical Perspectives, Institute of Economic 
Research, Hitotsubashi University, http://www.ier.hit-u.ac.jp/COE/Japanese/Newsletter/No.14.english/Islamov.htm. 
5 About Central Asia, Center for Languages of the Central Asian Region, University of Indiana at Bloomington, 
http://iub.edu/~celcar/central_asia_general_info.php. 
6 Central Intelligence Agency of the United States of America, The World Factbook, 
https://www.cia.gov/library/publications/the-world-factbook/geos/kz.html; and 
https://www.cia.gov/library/publications/the-world-factbook/geos/kg.html [hereinafter “CIA World Factbook”]. 
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republics outside of Uzbekistan.  The most common foreign languages learned in schools are 
Russian, English, and Turkish.7 

II. Introduction  

6. This report was prepared based on a country-by-country survey of investment treaties and 
arbitral decisions of the five Central Asian states.8  The authors have primarily consulted the 
following sources: investment treaties, Oxford University Press’s investmentclaims.com, 
italaw.com, KluwerArbitration, and CIS Arbitration Forum among others.  The authors have also 
examined various Russian, Kazakh, Kyrgyz, Tajik, Turkmen and Uzbek language sources.  The 
report has five sections, including a number of analytical charts and six appendices which 
include various tables about disputes in which each Central Asian state has been involved.   

7. In Section III, we examine the following information for each of the Central Asian states: 
the number of disputes, the economic sectors in which the disputes arise, the nationality of the 
investor-claimants, and other statistical information.  In Section IV, we analyze, on a topic-by-
topic basis, the key issues discussed in all publicly available investment treaty cases involving 
Central Asian states including:  the interpretation of treaties; the jurisdictional issues such as 
those relating to the law applicable to jurisdiction, mandatory recourse to local courts, consent, 
jurisdiction ratione personae, and jurisdiction ratione materiae; the merits issues including the 
arbitral tribunals’ application of expropriation, fair and equitable treatment (“FET”) and other 
protections in investment treaties and international law; the issues relating to remedies including 
compensation and restitution; and the enforcement and annulment of the awards.  Section V 
provides some preliminary conclusions concerning the possible trends in disputes in Central Asia 
based on the review of the aforementioned data. 

8. The review of the cases reveals the following, among others: 

 Disputes: there are 38 publicly known disputes involving Central Asian states.  A 
number of them remain confidential.  Most disputes arise in the oil and gas, 
mining, and construction.   

 Investment treaties: Majority of the disputes were initiated based on bilateral 
investment treaties.  Many of these treaties have an authentic Russian language 
version among other languages.  Various issues regarding which text should 
prevail over the others may arise during arbitral proceedings. 

 Investors: most claimant-investors were medium-sized and small companies as 
well as individuals.  The majority of them are coming from the United States as 
well as other developed countries.  In addition, Turkish companies and 
individuals have been a major supplier of foreign investments to the region.  

                                                 
7 About Central Asia, Center for Languages of the Central Asian Region, University of Indiana at Bloomington, 
http://iub.edu/~celcar/central_asia_general_info.php; see M. Paul Lewis (ed.), Ethnologue:  Languages of the World 
(16th ed., 2005, Dallas, TX, SIL International), http://www.ethnologue.com/region/CAS (For more exhaustive lists 
of languages spoken in Central Asian republics). 
8 The authors have primarily reviewed arbitral awards and text of treaties.  In addition, they consulted the annual 
review of investment treaty arbitration awards appearing in Ian A. Laird, Borzu Sabahi, Frédéric G. Sourgens, 
Nicholas J. Birch, Kabir Duggal & Sobia Haque, Yearbook of International Investment Law and Policy (Karl 
Sauvant ed., Oxford University Press), Volumes 2008-2009 through 2012-2013 (“2008-2009 Yearbook”, “2009-
2010 Yearbook”, “2010-2011 Yearbook”, “2011-2012 Yearbook”, and “2012-2013 Yearbook”). 



Sabahi & Ziyaeva  Investor State Arbitration in Central Asia 

 

-6- 
 

 State Parties: Kazakhstan has been respondent in more cases than any other 
Central Asian state.   

 Arbitrators: the appointees are well-known international arbitrators.  No Central 
Asian national has been appointed to a panel so far.  Out of the fourteen 
arbitrators that have been appointed more than once, Prof. Albert Van den Berg 
and Marc Lalonde, with three cases each, lead the group.  

 Bases of liability: in four cases expropriation was the main basis of liability, in 
two cases fair and equitable treatment, in five cases wrongful termination of 
agreements or cancellations of licenses, and in one case interference with the 
recovery of payment.  No direct expropriation was found.   

 As of now the largest investment treaty arbitration award rendered involving a 
Central Asian state was Rumeli v. Kazakhstan (US$125 million).9  A number of 
cases with amounts exceeding US$1 billion have been recently initiated and are 
pending. 

III. International Arbitration Disputes to which Central Asian States Are a Party 

A. Investment Treaties of Central Asian States 

9. As of January 2013, all of the Central Asian states were parties to a total of 176 Bilateral 
Investment Treaties (“BIT”).   In addition, all of them are parties to a number of multilateral 
investment agreements, including the Energy Chapter Treaty (“ECT”), the Organization of 
Islamic Conference Investment Chapter (“OICIC”), and the Economic Cooperation Organization 
(“ECO”).  These treaties connect the Central Asian states to 61 countries around the globe.  More 
detailed information about each Central Asian state’s BITs including information about entry 
into force of each BIT can be found in Appendix I. 

                                                 
9 Rumeli Telekom AS and Telsim Mobil Telekomikasyon Hizmetleri AS v. Kazakhstan, Award, ICSID Case No. 
ARB/05/16; IIC 344 (2008) (July 29, 2008), available at http://italaw.com/sites/default/files/case-
documents/ita0728.pdf [hereinafter “Rumeli v. Kazakhstan”]. 
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Figure 1:  Number of Bilateral Investment Treaties Per Country 

 

B. Overview of the Disputes 

10. As of January 2013, Central Asian states had been or were a party to 38 international 
arbitration disputes.10  As of that date, all of them had appeared at least once as a respondent in 
an investment treaty dispute, Kazakhstan being the country with the most number of disputes.  

Figure 2:  Number of Disputes Per Country 
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10 The authors have surveyed all of the cases discussed in this report.  The relevant information obtained through the 
survey has been included, on a country-by-country basis in five tables that appear as Appendices II-VI to this report. 
These tables include the following information: the nationality of the investors, the economic sector in which 
investment activity took place, basis of jurisdiction, causes of action, relief sought, and the outcome of the dispute. 
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11. These disputes took place in a number of industrial sectors.  Nine disputes were in the oil 
and gas sector, seven in construction, seven in mining, four in banking, three in 
telecommunications, two in agriculture (poultry farming), and the remainder in a variety of other 
sectors such as hotel management, power facilities, steel, and agriculture. 

Figure 3:  Central Asian Investment Treaty Disputes by Economic Sector  

 

12. The states prevailed in eleven percent of the cases, and the investors prevailed in twenty-
two percent of the cases.  The remainder of the cases is currently pending or there is no 
publically available information about their status.  Eight investor-claimants were from Turkey, 
eight from the United States, five from the United Kingdom and the remainder from a variety of 
countries including Austria, Russia, Israel and Switzerland.11   

13. In twenty-two cases, claimants initiated the disputes based on a BIT.12  In six cases, 
claimant initiated the disputes based on the provisions of the Energy Charter Treaty.13  Out of 
these twenty eight cases, at least four cases were commenced relying on multiple bases of 
jurisdiction.  One case was initiated based on an applicable Foreign Investment Law.  Claimants 
in all cases invoked the majority of protections available under investment treaties, including 
expropriation, fair and equitable treatment, full protection and security, national treatment, and 
umbrella clauses.  In the cases where claimants prevailed, the bases of liability in four cases was 
expropriation, in two cases it was fair and equitable treatment, in five cases it was wrongful 
                                                 
11 Detailed information about nationality of investor-claimants in each country can be found in Appendices II to VI 
below.  
12 See Appendices II to VI with the country-by-country analysis. 
13 The authors were unable to find the publically available sources in relation to the remaining cases. 
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termination of agreements or cancellations of licenses, and in one case it was interference with 
the recovery of payment.  No direct expropriation was found.   

14. In six cases tribunals awarded damages.  The highest amount of damages in investment 
treaty arbitrations was awarded in Rumeli v. Kazakhstan14 (US$125 million) for expropriation of 
a GSM telecommunications license.  In Al Bahloul v. Tajikistan15 although the tribunal found 
Tajikistan liable for termination of certain oil exploration licenses, it did not award any damages 
for the loss of investment.  The tribunals generally ordered each party to bear its own attorneys’ 
fees and divide the arbitration costs.  In two cases, however, tribunals ordered the losing party to 
bear all or a larger portion of the arbitration costs as well as of the attorney’s fees of the 
prevailing party (most notably in Caratube v. Kazakhstan,16 the tribunal ordered losing claimants 
to contribute US$3 million towards Kazakhstan’s attorneys’ fees).  There appears to be no 
information about voluntary compliance with arbitration awards in which Central Asian States 
have been found liable.  In those cases where there is publicly available information about 
enforcement proceedings, claimants have pursued assets in London and Washington D.C. 

15. The number of disputes initiated each year from 1996 to 2005 remained constant. As of 
2009 there was a slight increase in the number of disputes which declined in 2012.  A summary 
of these data for each country can be found in Appendices II to VI below. 

Figure 4:  Central Asian Investment Treaty Disputes by Year 

                                                 
14 Rumeli v. Kazakhstan. 
15 Mohammad Ammar Al-Bahloul v. Republic of Tajikistan, SCC Case No. V(064/2008), Partial Award on 
Jurisdiction and Liability, ¶ 256 (September 2, 2009), available at http://italaw.com/sites/default/files/case-
documents/ita0023_0.pdf [hereinafter “Al-Bahloul v. Tajikistan”]. 
16 Caratube International Oil Co., LLP v. Republic of Kazakhstan, ICSID Case No. ARB/08/12, Award (June 5, 
2012), available at http://www.italaw.com/sites/default/files/case-documents/italaw1100.pdf [hereinafter “Caratube 
v. Kazakhstan”]. 
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C. Country-by-Country Analysis of Disputes by Economic Sector, Investor’s 
Nationality, Basis of Jurisdiction, and Prevailing Party 

1. Kazakhstan  

16. Kazakhstan is a country with an area of 2,724,900 square kilometers17 and a population 
of 16,026,000 people.18  The official languages are Kazakh and Russian.19  Kazakhstan has vast 
reserves of hydrocarbons,20 which have attracted a considerable amount of foreign investments 
since the collapse of the Soviet Union.  Foreign investors have also invested in other economic 
sectors such as telecommunications, construction, and steel.  Kazakhstan has 42 bilateral 
investment treaties with various countries21 and is a party to the Energy Charter Treaty 
(“ECT”).22  In addition, Kazakhstan has enacted a Foreign Investment Law,23 which provides 

                                                 
17 United Nations Data, Kazakhstan, available at http://data.un.org/CountryProfile.aspx?crName=Kazakhstan.   
18 Id.  
19 CIA World Factbook, Kazakhstan, available at https://www.cia.gov/library/publications/the-world-
factbook/geos/kz.html#. 
20 Kazakhstan-Natural Gas Investment Strategy Study, World Bank Publications: Documents and Reports, available 
at http://documents.worldbank.org/curated/en/1997/12/441419/kazakhstan-natural-gas-investment-strategy-study-
vol-1-3-executive-summary-main-text. 
21 UNCTAD, Full List of Bilateral Investment Agreements Concluded, 1 June 2013, available at 
http://unctad.org/Sections/dite_pcbb/docs/bits_kazakhstan.pdf; see also UNCTAD, Bilateral Investment Treaties, 
available at http://www.unctadxi.org/templates/DocSearch____779.aspx. (provides access to individual BITs). 
22 Energy Charter Treaty: Members, Kazakhstan, available at  
http://www.encharter.org/index.php?id=312factbook/geos/kz.html#. 
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protections similar to those available in modern investment treaties to foreign investors.  As of 
January 2013, Kazakhstan, its subdivisions and/or agencies appear to have been or are a party to 
15 disputes.   

17. Forty percent of these disputes were in the Oil and Gas Industry, thirteen percent were in 
power generation and utilities, seven percent were in telecommunications, seven percent were in 
construction, seven percent were in mining, seven percent were in poultry, seven percent were in 
banking, and seven percent were in steel production and supply.  Forty percent of the investor-
claimants were from the United States of America, thirteen percent from Turkey, seven percent 
from the Netherlands, seven percent from Switzerland, seven percent from the Cayman Islands, 
seven percent from Canada, seven percent from Austria, seven percent from Moldova, and seven 
percent were stateless.  The Government prevailed in twenty percent of the cases.  In twenty 
percent of cases, investors prevailed with the highest amount awarded to a foreign investor being 
US$125 million.  The remaining cases have either been settled or are pending. 24 

18. The basis of jurisdiction in four cases was the Kazakhstan-U.S. Bilateral Investment 
Treaty, in two cases it was the Kazakhstan-Turkey Bilateral Investment Treaty, in four cases it 
was the Energy Charter Treaty, in one case it was the Kazakhstan-Netherlands Bilateral 
Investment Treaty, in one case it was the Kazakhstan-Switzerland Bilateral Investment Treaty, in 
one case it was the Kazakhstan-Austrian Bilateral Investment Treaty, and in three cases it was 
the Kazakhstan Foreign Investment Law.  The main cause of action in nine of cases was, 
frequently among other claims, expropriation and in five it was breach of fair and equitable 
treatment.  A summary of these data for each case can be found in Appendix II 

                                                                                                                                                             
22 Kazakhstan-Natural Gas Investment Strategy Study, World Bank Publications: Documents and Reports, available 
at http://documents.worldbank.org/curated/en/1997/12/441419/kaza. 
23 The Law of the Republic of Kazakhstan On Investments, dated January 8, 2003, No. 373-II, available at 
http://www.invest.gov.kz/upload/docs/en/bc1349944fb05dec7fec0578fd9b50da.pdf (amendments and additions as 
of July 10, 2012). 
24 The authors were unable to find the publically available sources in relation to some cases. 
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Chart 1: Kazakhstan’s Disputes  
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2. Kyrgyz Republic  

19. Kyrgyz Republic is a country with an area of 199,951 square kilometers25 and a 
population of 5,334,000 people.26  The official languages are Kyrgyz and Russian.27  Kyrgyz 
Republic has some oil and gas reserves and a developing gold mining sector,28 which has – since 
the collapse of the Soviet Union – attracted many foreign investors.29  In addition, foreign 
investors have invested in economic sectors such as the hotel industry and banking.  Kyrgyz 
Republic has 29 bilateral investment treaties with various countries30 and is a party to the Energy 
Charter Treaty (“ECT”).31  In addition, Kyrgyz Republic also has enacted a Foreign Investment 
Law, which provides foreign investors protections similar to those available in 
contemporaneous/standard investment treaties.32  As of January 2013,33 Kyrgyz Republic, its 
subdivisions and/or agencies had been or are a party to nine disputes.   

20. Thirty-four percent were in banking, thirty-three percent were in mining, eleven percent 
of these disputes were in the oil and gas sector, eleven percent were in the hotel sector, and 
eleven percent were in the construction sector.  Twenty-two percent of the investor-claimants 
were from Turkey, twenty-two percent were from Kazakhstan, eleven percent from Gibraltar, 
eleven percent from Latvia, eleven percent from the United Kingdom, eleven percent from the 
United States, and eleven percent from Canada.  In twenty-two percent of cases, investors 
prevailed with the highest amount awarded to a foreign investor being US$1.1 million.  The 
government did not prevail in any of the cases.   

21. The basis of jurisdiction in one case was the Energy Charter Treaty, one case it was the 
Turkey-Kyrgyz Republic Bilateral Investment Treaty, and in one case it was the U.K.-Kyrgyz 
Republic Bilateral Investment Treaty.34  The main cause of action in five cases was 
expropriation, and in three it was breach of fair and equitable treatment.  A summary of these 
data for each case can be found in Appendix III. 

                                                 
25 United Nations Data, Kyrgyz Republic, available at http://data.un.org/CountryProfile.aspx?crName=Kyrgyzstan. 
26 Id. 
27 CIA World Factbook, Kyrgyz Republic, available at https://www.cia.gov/library/publications/the-world-
factbook/geos/kg.html. 
28 British Broadcasting Corporation News, Kyrgyz Republic Profile, BBC, available at 
http://www.bbc.co.uk/news/world-asia-16186907. 
29 The Times of Central Asia, Kyrgyz Republic, available at http://www.timesca.com/index.php/free-news-
letter/legal-opinion/5568-risks-foreign-investors-should-take-into-account-while-investing-into-kyrgyzstans-mining-
sector.  Foreign investors enjoy a “liberal legal framework” which affords them “subsoil use rights” without 
ownership restrictions or prohibitions. 
30 UNCTAD, Full List of Bilateral Investment Agreements Concluded, 1 June 2013, available at 
http://unctad.org/Sections/dite_pcbb/docs/bits_Kyrgyzstan.PDF; see also UNCTAD, Bilateral Investment Treaties, 
available at http://www.unctadxi.org/templates/DocSearch____779.aspx. (provides access to individual BITs). 
31 Energy Charter: Members & Observers, Kyrgyz Republic, available at 
http://www.encharter.org/index.php?id=313. 
32 Bureau of Economic, Energy and Business Affairs, USDOS, 2013 Investment Climate State – Kyrgyz Republic, 
available at http://www.state.gov/e/eb/rls/othr/ics/2013/204673.htm. 
33 Three claims against Kyrgyz Republic over the alleged nationalization of the country’s largest commercial bank 
were “uncovered” in April 2013. See http://globalarbitrationreview.com/news/article/31508/kyrgyzstan-claims-
uncovered/ 
34 The authors were unable to find the publically available sources in relation to the remaining cases. 
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Chart 2: Kyrgyz Republic’s Disputes  
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3. Tajikistan 

22. Tajikistan is a country with an area of 143,100 square kilometers35 and a population of 
6,952,000 people.36  The official language of the country is Tajik.37  Tajikistan has some reserves 
of hydrocarbons.38  It has 32 bilateral investment treaties with various countries.39  In addition, 
Tajikistan is a party to the Energy Charter Treaty (“ECT”).40  Tajikistan also has enacted a 
Foreign Investment Law,41 which provides protections similar to those available in standard 
investment treaties to foreign investors.42  As of January 2013, it appears that Tajikistan and/or 
its subdivisions and agencies had been or were a party to one dispute.  This dispute was in the oil 
and gas sector, the investors were from Austria, and the basis of jurisdiction was the ECT.  The 
tribunal held that Tajikistan had breached its obligations under the Energy Charter Treaty by 
failing to perform its contractual undertaking to grant exclusive licenses to the claimant. Tribunal 
awarded no compensation, as the tribunals found the claimed damages to be too speculative. The 
subject of specific performance was considered, though the tribunal declined to make such an 
award on the facts of that case.43  A summary of this data can be found in Appendix IV. 

4. Turkmenistan 

23. Turkmenistan is a country with an area of 488,100 square kilometers.44 The official 
language in the country is Turkmen.45  Turkmenistan has the world’s fifth largest reserve of 
natural gas,46 which since the collapse of the Soviet Union has attracted foreign investors and a 
substantial amount of foreign investment.  Revenue generated from the sales of natural gas has 
also spilled over into other areas of economy and have financed a number of large construction 
projects.  Foreign investors have also invested in other economic sectors such as 
telecommunications, poultry, and oil.  Turkmenistan has 24 bilateral investment treaties with 

                                                 
35 United Nations Data, Tajikistan, available at http://data.un.org/CountryProfile.aspx?crName=TAJIKISTAN. 
36 Id. 
37 CIA World Factbook, Tajikistan, available at https://www.cia.gov/library/publications/the-world-
factbook/geos/ti.html. 
38 CIA World Factbook, Oil-Proved Reserves, available at https://www.cia.gov/library/publications/the-world-
factbook/fields/2178.html.  Tajikistan currently has an estimate of 12 million bbl of oil in its reserves as of January 
2011. 
39 UNCTAD, Full List of Bilateral Investment Agreements concluded, 1 June 2013, 
http://unctad.org/Sections/dite_pcbb/docs/bits_tajikistan.pdf; see also UNCTAD, Bilateral Investment Treaties, 
http://www.unctadxi.org/templates/DocSearch____779.aspx. (provides access to individual BITs). 
40 Energy Charter Treaty: Members, Tajikistan, available at Treaty, http://www.encharter.org/index.php?id=418. 
41 Law on Foreign Investment in the Republic of Tajikistan, UNECE, available at 
http://www.unece.org/fileadmin/DAM/hlm/prgm/cph/experts/tajikistan/Documents/LAW%20ON%20FOREIGN%2
0INVESTMEN.pdf. 
42 See, e.g., id., Articles 8 and 9 (nationalization and compensation) as well as Article 10 (transfers). 
43 Mohammad Ammar Al-Bahloul v. Republic of Tajikistan, SCC Case No. V(064/2008), Final Award, (June 8, 
2010), available at http://www.italaw.com/sites/default/files/case-documents/ita0024_0.pdf. 
44 Turkmenistan, UN Data, available at http://data.un.org/CountryProfile.aspx?crName=TURKMENISTAN. 
45 CIA World Factbook, Turkmenistan, available at https://www.cia.gov/library/publications/the-world-
factbook/geos/tx.html. 
46 Turkmenistan Profile, BBC, available at http://www.bbc.co.uk/news/world-asia-16094646. 
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various countries.47  In addition, Turkmenistan is a party to the Energy Charter Treaty (“ECT”).48  
Turkmenistan also has enacted a Foreign Investment Law,49 which provides protections similar 
to those available in contemporaneous investment treaties to foreign investors.  As of January 
2013, it appears that Turkmenistan and/or its subdivisions and agencies have been or are a party 
to eight disputes.   

24. Sixty-three percent of these disputes were in the construction sector, thirteen percent 
were in telecommunications, thirteen percent were in agriculture (poultry farming), and thirteen 
percent were in oil and gas.  Fifty percent of the investor-claimants come from Turkey, thirteen 
percent were from Russia, thirteen percent were from the United Kingdom, thirteen percent were 
from Germany, and thirteen percent were from Argentina.   

25. The basis of jurisdiction in fifty percent of cases was the Turkey-Turkmenistan Bilateral 
Investment Treaty, in thirteen percent of cases it was the Russia-Turkmenistan Bilateral 
Investment Treaty, in thirteen percent of cases it was the United Kingdom-Turkmenistan 
Bilateral Investment Treaty, and in thirteen percent of cases it was the German-Turkmenistan 
Bilateral Investment Treaty.  A summary of these data for each case can be found in Appendix 
V. 

Chart 3: Turkmenistan’s Disputes 

 
                                                 
47 UNCTAD, Full List of Bilateral Investment Agreements Concluded, 1 June 2013, available at 
http://unctad.org/Sections/dite_pcbb/docs/bits_turkmenistan.pdf; see also UNCTAD, Bilateral Investment Treaties,  
available at http://www.unctadxi.org/templates/DocSearch____779.aspx. (provides access to individual BITs). 
48 Energy Charter Treaty, Members: Turkmenistan, available at http://www.encharter.org/index.php?id=429. 
49 WIPO, Law of Turkmenistan on Foreign Investments (May 19, 1992), available at 
http://www.wipo.int/wipolex/en/details.jsp?id=11378. 
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5. Uzbekistan 

26. Uzbekistan is a country with an area of 447,400 square kilometers50 and a population of 
27,445,000 people.51  The official language of the country is Uzbek.52  Uzbekistan has large 
reserves of hydrocarbons,53 which since the collapse of the Soviet Union have attracted foreign 
investors and a substantial amount of foreign investment.  In addition, foreign investors have 
invested in other economic sectors such as telecommunications.  Uzbekistan has 49 bilateral 
investment treaties with various countries54 and is a party to the Energy Charter Treaty 
(“ECT”).55  In addition, Uzbekistan also has enacted a Foreign Investment Law,56 which 
provides protections similar to those available in modern investment treaties to foreign investors.  
As of January 2013, it appears that Uzbekistan and/or its subdivisions and agencies have been or 
are a party to five disputes.   

                                                 
50 Uzbekistán, UN Data, available at http://data.un.org/CountryProfile.aspx?crName=UZBEKISTAN. 
51 Id.   
52 CIA World Factbook, Uzbekistan, available at https://www.cia.gov/library/publications/the-world-
factbook/geos/uz.html. 
53 US Relations with Uzbekistan, US Department of State, http://www.state.gov/r/pa/ei/bgn/2924.htm. 
54 UNCTAD, Full List of Bilateral Investment Agreements concluded, 1 June 2013, available at 
http://unctad.org/Sections/dite_pcbb/docs/bits_uzbekistan.pdf; see also UNCTAD, Bilateral Investment Treaties, 
available at http://www.unctadxi.org/templates/DocSearch____779.aspx. (provides access to individual BITs). 
55 Uzbekistan, Energy Charter Treaty, http://www.encharter.org/index.php?id=425. 
56 Legislation: On Foreign Investment, Embassy of Uzbekistan to the United Kingdom of Great Britain and Northern 
Ireland, available at http://www.uzbekembassy.org/e/legislation/. 
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27. Sixty percent of these disputes were in mining, twenty percent were in 
telecommunications, and twenty percent were in agriculture.  Twenty percent of the investor-
claimants were from the United States, twenty percent from Russia, twenty percent from Israel, 
twenty percent from the United Kingdom, and twenty percent from Switzerland.  The 
Government prevailed in one case and the investor did not prevail in any of the cases.   

28. The basis of jurisdiction in twenty percent of cases was the Israel-Uzbekistan Bilateral 
Investment Treaty, in twenty percent of cases it was the U.K.-Uzbekistan Bilateral Investment 
Treaty, in twenty percent of cases it was the Russia-Uzbekistan Bilateral Investment Treaty and 
in twenty percent of cases it was the Switzerland-Uzbekistan Bilateral Investment Treaty.  The 
main basis of liability was expropriation in three cases, breach of fair and equitable treatment in 
three cases, and violation of security and full protection in one case.  A summary of the data for 
each case can be found in Appendix VI. 

Chart 4: Uzbekistan’s Disputes 
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IV. Review of Arbitral Decisions Involving Central Asian States 

29. In this Section we analyze, on a topic-by-topic basis, the key issues discussed in all 
publicly available investment treaty cases involving Central Asian states including: (a) the 
interpretation of treaties; (b) the law applicable to jurisdiction; (c) the jurisdictional issues such 
as those relating to the mandatory recourse to local courts, consent, jurisdiction ratione personae, 
jurisdiction ratione materiae, legality of investment, res judicata effect of domestic court 
judgments in arbitral proceedings, and allegation of corruption; (d) state responsibility and 
attribution; (e) the merits issues including the arbitral tribunals’ application of expropriation, fair 
and equitable treatment (“FET”), effective means standard, and umbrella clause; (f) the issues 
relating to compensation and restitution, including non-pecuniary remedies, standard of 
compensation and quantification of damages, limitations on compensation, interest, and 
arbitration costs and attorneys’ fees; and (g) the enforcement and annulment of the awards.   

A. Treaty Interpretation 

30. Treaty interpretation issues arise in almost all the investment treaty arbitration cases 
including cases involving Central Asian states.  Among them, the Kiliç Ĭnşaat Ĭthalat Ĭhracat 
Sanayi ve Ticaret Anonim Şirketi v. Turkmenistan (“Kiliç v. Turkmenistan 2012”) decision is 
noteworthy and unique, in that the dispute mainly concerned not only the interpretation of the 
treaty, but also what languages of the treaty were authentic.  Claimant commenced arbitration 
under the Turkey-Turkmenistan Bilateral Investment Treaty (“Turkey-Turkmenistan BIT”) 
without prior recourse, for a period of one year, to Turkmen courts, which appeared to be a 
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precondition to commencing investor-state arbitration under Article VII.2 of the BIT.57  
Respondent objected to the tribunal’s jurisdiction arguing that claimant had to first resort to 
Turkmen courts before submitting the case to international arbitration.   

31. The dispute then boiled down to the interpretation of Article VII.2 of the BIT.  This 
required examining (i) which of the four versions of the Turkey-Turkmenistan BIT (English, 
Russian, Turkish, and Turkmen) were authentic, (ii) the accurate translations of the non-English 
versions of the BIT, as well as (iii) the meaning and effect of Article VII.2 of the Turkey-
Turkmenistan BIT.  Given the conflicting languages of the different versions of the Turkey-
Turkmenistan BIT, the central issue was whether Article VII.2 imposed a mandatory obligation 
on the investor to submit the dispute to the national courts of the host state, for a period of one 
year, before the dispute could be submitted to international arbitration.  

32. Claimant contended that there were only two authentic versions of the BIT:  the English 
and Russian language versions.  Claimant argued that both expressly stated that there are only 
two authentic copies,58 and did not accept the Turkish version of the Turkey-Turkmenistan BIT 
as the authentic version.59  It further argued that the meaning and effect of Article VII.2 as found 
in the two authentic copies of the Turkey-Turkmenistan BIT was plain, and that the investor has 
an option to pursue resolution of the dispute before Turkmenistan’s domestic courts, but that it is 
not required to do so before resorting to ICSID arbitration.60   

33. Respondent argued that the Turkey-Turkmenistan BIT was “done” in four languages:  
Turkish, English, Russian and Turkmen, each of which was authentic.61  In order to reconcile the 
differences among the four versions of Article VII.2, respondent argued that the mandatory 
recourse to local courts for a period of one year was a pre-condition of jurisdiction.  Because 
claimant never submitted the dispute to the Turkmen Courts, claimant was not permitted to 
initiate international arbitration under the BIT, and the tribunal must dismiss the BIT case for 
lack of jurisdiction. 

                                                 
57 The requirement of prior recourse to local courts is stated in the Russian version of Article VII.2 which provides 
that:   

If the referenced conflicts cannot be settled in this way within six months 
following the date of the written notification mentioned in paragraph 1, the 
conflict may be submitted at investor’s choice to (a) The International Center for 
Settlement of Investment Conflicts, set up in accordance with the “Convention 
for Settlement of Investment Conflicts between States and Nationals of Other 
States”, in case both Parties signed this Convention; (b) “ad hoc”, established in 
accordance with the Arbitration procedural rules of the United Nations 
Commission for International Trade Law, in case the Parties are members of 
U.N.; (c) The Court of Arbitration of the Paris International Chamber of 
Commerce, on the condition that the concerned investor submitted the conflict 
to the court of the Party, that is a Party to the conflict, and a final arbitral award 
on compensation of damages has not been rendered within one year. 

58 Kiliç Ĭnşaat Ĭthalat Ĭhracat Sanayi ve Ticaret Anonim Şirketi v. Turkmenistan, ICSID Case No. ARB/10/1, 
Decision on Article VII.2 of the Turkey-Turkmenistan Bilateral Investment Treaty, ¶ 3.1 (May 7, 2012), available at 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC2531_En
&caseId=C900. 
59 Id. ¶ 3.14. 
60 Id. ¶ 3.19. 
61 Id. ¶ 4.8. 
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34. The tribunal relied on Article 10 of the Vienna Convention (“VCLT”).62  Specifically, the 
tribunal stated that “[i]t is common ground that both the English and Russian versions of the BIT 
were signed by the parties on 2 May 1992, and may thus be regarded as authentic versions of the 
BIT by reason of Article 10(b) of the VCLT.”  The tribunal determined that only the English and 
Russian versions of the BIT were authoritative.  It also concluded that the respondent’s English 
translation of the Russian version “more accurately” conveyed the sense of the Russian text.63  
The tribunal concluded that the ordinary meaning of Article VII.2 of respondent’s authoritative 
English translation of the Russian text:  “requires the submission of the dispute to local courts 
prior to the initiation of arbitral proceedings, whether before ICSID, “ad hoc” (in accordance 
with the UNCITRAL Rules), or before the ICC Court of Arbitration in Paris.”64   

B. Law Applicable to Procedure  

35. Procedural issues in arbitration proceedings conducted under the ICSID convention are 
subject to the convention and ICSID arbitration rules.  In non-ICSID fora, the issues are more 
complex.  In CCL Oil v. Republic of Kazakhstan, an ad hoc arbitration commenced under the 
USA-Kazakhstan BIT and submitted to the Stockholm Chamber of Commerce (“SCC”), one key 
issue was determining what law governs the conduct of the proceedings.  Respondent argued that 
Kazakh laws and rules should govern the arbitral procedure and the competence of the tribunal.65  
Respondent also argued that certain U.S. legal principles such as the Act of State Doctrine, as 
well as principles of international law and provisions of the European Convention on 
International Commercial Arbitration, were applicable.66  Claimant replied that only the laws and 
rules of Sweden, where the arbitration took place, should apply to the claim along with the 
agreed upon SCC Rules.67  The tribunal ruled that the SCC Rules supplemented by the Swedish 
Arbitration Act and other pertinent Swedish law (lex arbitri) governed the conduct of arbitral 
proceedings on the basis of the arbitration clause, because this was the law of the place of the 
arbitration that was agreed upon by both parties.68 

C. Jurisdiction 

1. Mandatory Recourse to Local Courts 

36. As discussed above, in Kiliç v. Turkmenistan 2012, one of the issues was whether 
claimant had to resort to local courts before being able to invoke the protections of the Turkey-
Turkmenistan BIT.  The tribunal held that the authentic English version of Article VII.2 of the 

                                                 
62 Article 10 of the VCLT provides that:  “The text of a treaty is established as authentic and definitive:  (a) by such 
procedure as may be provided for in the text or agreed upon by the States participating in its drawing up; or (b) 
failing such procedure, by the signature, signature ad referendum, or initialing by the representatives of those States 
of the text of the treaty or of the Final Act of a conference incorporating the text.” 
63 Kiliç v. Turkmenistan, ¶ 8.22. 
64 Id. ¶ 9.3. 
65 CCL Oil v. Republic of Kazakhstan, SCC Case No. 122/2001, Jurisdictional Award Rendered in 2003 in SCC 
Case 122/2001,  p. 278 (2004) [hereinafter “CCL Oil v. Kazakhstan”]. 
66 Id., p. 278. 
67 Id. 
68 Id., pp. 278-279. 
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BIT did require mandatory recourse to the local courts.69  This was the only meaning which 
could reconcile the two authentic texts (Russian and English).  Claimant, however, had not 
sought to have recourse to the Turkmen courts and had not offered any reason for its failure to do 
so.  Relying on the MFN provision of the treaty (Article II.2), claimant argued that it could 
bypass the mandatory recourse requirement set forth in Article VII.2.   

37. On July 2, 2013, the Kiliç tribunal rendered its decision on the issue of jurisdiction 
(“Kiliç v. Turkmenistan 2013”) dismissing the case for lack of jurisdiction.  The tribunal noted, 
among other things, that treaty interpretation should take into account the principle of 
effectiveness by giving a meaning to each provision in a treaty.  Claimant’s interpretation, 
however, deprived Article VII.2 of meaning and effect: “if Claimant’s interpretation of Article 
II.2 were to be accepted, the prior recourse requirement of Article VII.2 would not have been 
reciprocal, ab initio … it is not immediately apparent why the Contracting Parties to this BIT 
would have consciously decided to enter into non-reciprocal obligations in relation to so central 
an element of the BIT.”70  The tribunal also dismissed claimant’s allegation that recourse to 
Turkmen courts would have been futile, noting that the burden of proving futility was on 
claimants, and they had not discharged that burden.71   

2. Consent 

38. As noted earlier, most of the disputes covered in this report were commenced based on 
unilateral consent of the Central Asian states in bilateral investment treaties as well as the ECT.  
On at least three occasions, claimants commenced arbitration relying on multiple bases of 
jurisdiction.  The first case was CCL Oil v. Kazakhstan in which claimant possibly set a record 

                                                 
69 See generally, Murphy Exploration and Prod. Co. Int’l. v. Republic of Ecuador, ICSID Case No. ARB/08/4, 
Award of Jurisdiction, ¶ 149 (December 15, 2010), available at http://italaw.com/sites/default/files/case-
documents/ita0547.pdf (finding that the six-month waiting period was not merely a “procedural rule” but rather 
constituted a “fundamental requirement”); Republic of Argentina v. BG Group PLC, 665 F.3d 1363 (D.C. Cir. 2012) 
(vacating US$185 million arbitration award because BG Group had failed to resort to Argentine courts for a period 
of eighteen months before commencing arbitral proceedings.) 
70 Kiliç Ĭnşaat Ĭthalat Ĭhracat Sanayi ve Ticaret Anonim Şirketi v. Turkmenistan, ICSID Case No. ARB/10/1, Award 
(July 2, 2013), available at http://www.italaw.com/sites/default/files/case-documents/italaw1515_0.pdf (Kılıç, 
Award dated July 1, 2013), ¶¶ 7.4.2-7.4.4, 7.5.1. Prof. Park, claimant’s appointed arbitrator, dissented and noted that 
the better route for the tribunal would have been to “to put proceedings into abeyance for a reasonable time to permit 
filing local litigation. If a timely judgment proves acceptable to the investor, proceedings end. If the investor 
remains aggrieved, arbitration resumes for claims falling within the scope of the BIT.”  Park Dissent, ¶ 8.  Other 
courts and tribunals that have followed the same interpretative approach as the Kılıç majority are: Murphy 
Exploration and Production Company International v. Ecuador (“Murphy Oil v. Ecuador”) and the U.S. Court of 
Appeals for the D.C. Circuit.  There have been a number of investment arbitration awards where investors have 
sought to avoid such mandatory provisions on the basis of most favored nation (“MFN”) clauses.  See, e.g., Emilio 
Agustin Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Decision of the Tribunal on Objections to 
Jurisdiction (January 25, 2000); available at http://italaw.com/sites/default/files/case-documents/ita0479.pdf , ICS 
Inspection and Control Services Ltd (United Kingdom) v. Argentine Republic, PCA Case No. 2010-9, Award on 
Jurisdiction (February 10, 2012); available at http://italaw.com/sites/default/files/case-documents/ita0416.pdf, Mike 
McClure, Third Time Lucky for Argentina as Tribunal Rules MFN Clause Does Not Extend to Dispute Resolution, 
PLC Legal Updates (February 12, 2012), http://us.practicallaw.com/9-518-2509; Mike McClure, Stern Dissent 
Renews Debate on Whether MFN Clauses Extend to Dispute Resolution Provisions, PLC Legal Updates (July 13, 
2011), available at http://us.practicallaw.com/8-506-8745; and Mike McClure, MFN Clauses Extending to Dispute 
Resolution – Putting the Cart Before the Horse?, PLC Legal Updates (July 13, 2011), http://us.practicallaw.com/9-
511-1017.  
71 Kılıç, Award dated July 1, 2013, ¶¶ 8.1.4-8.1.21. 
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by trying to establish the jurisdiction of the tribunal simultaneously under three instruments:  
(i) an arbitration clause in the contract entered into between CCL and a state-owned company; 
(ii) the Kazakhstan Foreign Investment Law; and (iii) the U.S.-Kazakhstan BIT.  The tribunal 
accepted its jurisdiction under the contract and the law, but not the BIT.   

39. The second case was Rumeli v. Kazakhstan,72 in which Rumeli commenced ICSID 
arbitration based on Kazakhstan’s consent to jurisdiction both in the Kazakhstan Foreign 
Investment Law and in the Kazakhstan-Turkey BIT.73  The tribunal upheld its jurisdiction under 
both instruments.   

40. In Rumeli v. Kazakhstan, the tribunal also addressed the effect of denunciation or expiry 
of a consent instrument on jurisdiction.  Claimant in that case had made its investment between 
1998 and 2002.  In 1999, when Kazakhstan Foreign Investment Law was in force, it had signed a 
contract with a state-owned company.  The Government, however, repealed the law in 2003, and 
the claimant commenced ICSID arbitration in 2005, which as noted was based both on the BIT 
and on the Foreign Investment Law.  The government argued inter alia that the tribunal lacked 
jurisdiction under the law, because the law had been abolished before the commencement of the 
dispute and hence the government’s consent in the law to submit to ICSID arbitration could no 
longer be invoked.  Claimant replied that Article 6(1) of the law, 

specifically grant[ed] foreign investors protection against adverse 
changes in legislation for a period of ten years from the date they 
made their investment, or for the entire duration of a contract 
exceeding ten years entered into with authorized State bodies. 
Claimants meet both of these two alternative conditions. The 
relevant investments were made by claimants from 1998 to 2002, 
and the Investment Contract dated May 20, 1999 between 
claimants and Respondent was valid until July 31, 2009, i.e. for a 
period of more than ten years.74 

41. The tribunal found that the investment contract in Rumeli v. Kazakhstan qualified for the 
statutory extension of consent contained in the investment law.  The tribunal reasoned:  “... it is 
also well established in international law that a state may not take away accrued rights of a 
foreign investor by domestic legislation abrogating the law granting these rights.  This is an 
application of the principles of good faith, estoppel and venire factum proprium.”75 

42. In Liman Caspian et al. v. Kazakhstan76 the tribunal upheld its jurisdiction under the ECT 
as well as under an arbitration clause in a hydrocarbon exploration license, which Liman had 
acquired from a third party. 

                                                 
72 Rumeli Telekom AS and Telsim Mobil Telekomikasyon Hizmetleri AS v. Kazakhstan, Award, ICSID Case No. 
ARB/05/16; IIC 344 (2008) (July 29, 2008), available at http://italaw.com/sites/default/files/case-
documents/ita0728.pdf [hereinafter “Rumeli v. Kazakhstan”]. 
73 Id. ¶¶ 333-336.  
74 Id. ¶ 221. 
75 Id. ¶ 335.  See also 2008-2009 Yearbook, p. 120.  
76 Liman Caspian Oil BV and NCL Dutch Investment BV v. Republic of Kazakhstan, Award, ICSID Case No. 
ARB/07/14, IIC 590 (2010) [hereinafter  “Liman Caspian et al. v. Kazakhstan”]. 
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3. Nationality of Investors (jurisdiction ratione personae) and Denial of 
Benefits Issues 

43. Under all investment treaties and the ICSID Convention, the investor claimants must be 
nationals of the treaty contracting parties; and not a national of the host state of the investment.  
Other issues relating to nationality or standing of foreign investors to bring claims include denial 
of the treaty benefits,77 as well as the status of shell companies as investors.  The following 
Central Asian cases address these issues: Petrobart v. Kyrgyz Republic,78 Rumeli v. Kazakhstan, 
CCL Oil v. Kazakhstan, Liman Caspian et al. v. Kazakhstan, and Caratube v. Kazakhstan.79 

44. In Petrobart v. Kyrgyz Republic, in February 1998, Petrobart signed a contract with 
Kyrgyzgazmuniazat (“KGM”), a state owned enterprise, for the supply and delivery of 200,000 
tons of gas.80  By March 1998, Petrobart had supplied five gas deliveries to KGM and invoiced 
US$2,457,620.  KGM paid only the first two invoices of US$951,976, and claimed that financial 
difficulties prevented further payment.  After making five deliveries but having only received 
payment for two, Petrobart suspended further deliveries.81  Petrobart sued KGM and obtained a 
ruling in its favor for US$1.5 million.  However, the Kyrgyz Vice Prime Minister issued a stay of 
execution.  During this period, KGM was restructured, and most of its assets, but not its 
liabilities, were transferred to other state-owned enterprises, thus preventing Petrobart from 
recovering on the US$1.5 million judgment.82  Petrobart brought a claim under the ECT.   

45. As to the nationality of investors, the issue was whether Petrobart, a company registered 
in Gibraltar, could be considered a U.K. company in order to satisfy the nationality requirements 
of the ECT.  The tribunal held that in the U.K. ratification procedure, Gibraltar had not been 
expressly excluded by the U.K., therefore Petrobart could invoke the protections of ECT.   

46. The issue of standing or requisite nationality also arose in CCL Oil v. Kazakhstan in 
connection with the application of the denial of the benefit provision of the U.S.-Kazakhstan 
BIT.83  In CCL Oil v. Kazakhstan, claimant’s company was registered under the laws of New 
York.  51% of its shares were owned by an American national and 49% by individuals of other 
nationalities.  The tribunal then had to determine whether under the U.S.-Kazakh BIT, 
Article I(2) (denial of benefits), CCL was entitled to bring a claim.  Article I(2) of the BIT 
denied the treaty benefits to a company that would otherwise have standing to bring a claim “if 

                                                 
77 See, e.g., Treaty Concerning the Encouragement and Reciprocal Protection of Investment, U.S.-Kazakhstan, 
Art. I(2), May 19, 1992, available at http://unctad.org/sections/dite/iia/docs/bits/us_Kazakh.pdf; Energy Charter 
Treaty, Art. 17(1), December 17, 1991 [hereinafter “U.S.-Kazakhstan BIT”], available at 
http://www.encharter.org/fileadmin/user_upload/document/EN.pdf#page=211. 
78 Petrobart Ltd. v. Kyrgyz Republic, SCC Case No. 122/2003, Arbitral Award (March 29, 2005), available at 
http://www.italaw.com/sites/default/files/case-documents/ita0628.pdf [hereinafter  “Petrobart v. Kyrgyz Republic”]. 
79 Caratube International Oil Co., LLP v. Republic of Kazakhstan, ICSID Case No. ARB/08/12, Award (June 5, 
2012), available at http://www.italaw.com/sites/default/files/case-documents/italaw1100.pdf [hereinafter “Caratube 
v. Kazakhstan”]. 
80 Caratube, ¶ 4. 
81 Id. ¶ 5. 
82 Id. ¶¶ 5-6. 
83 The issue of denial of benefits under Article 17 of the ECT has been the centerpiece of the arbitration in Liman 
Caspian et al. v. Kazakhstan, ICSID Case No. ARB/07/14, Award of June 22, 2010.  The excerpts of the decision 
are publicly available at:  https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=view 
Case&reqFrom=Home&caseId=C106. 
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nationals of any third country control such company and, in the case of a company of the other 
Party, that company has no substantial business activities in the territory of the other Party or is 
controlled by nationals of a third country with which the denying Party does not maintain normal 
economic relations.”84 

47. Respondent argued that the tribunal lacked jurisdiction because CCL was not owned and 
controlled by a U.S. citizen.85  Claimant provided no documentary evidence and only relied on 
oral testimony by the holding company’s 51% shareholder, which did not show ownership and 
control by a U.S. national.86  Claimant replied that CCL was undisputedly a U.S. company and 
that the corporate entity was separate from the physical persons who owned or controlled it, thus 
entitling it to protection under the Treaty.87  

48. The tribunal found that several provisions of the Treaty take ownership and control into 
account and thus considered that establishing ownership and control by a non-Kazakh citizen 
was a procedural requirement under the Treaty.88  It also determined that the company at that 
time had no assets other than the arbitration claim, the 49% of the shareholders who were non-
U.S. nationals were fully funding the arbitration, and there was an oral agreement between the 
49% and the American national who held the 51%, that the 5/6 of the proceeds of any arbitration 
award would go to the 49% and the rest to the American national.   

49. In the absence of further evidence proving that the American national had any influence 
and control over the decision making of the company, the tribunal held that claimant had not 
shown any degree of probability, much less proof, of U.S. control and ownership.89  Therefore, 
the tribunal ruled that it did not have jurisdiction under the Treaty.90  The tribunal, however, held 
that the company had the proper nationality under the Kazakhstan Foreign Investment Law.91 

50. The issue of denial of benefits also arose in Liman Caspian et al. v. Kazakhstan in 
connection with the application of the ECT Article 17.92  Respondent argued that it could 
exercise its right to deny benefits of the ECT under Article 17(1) at any time, and once exercised, 
the benefits could be withdrawn retroactively.  Claimants, however, argued that the denial of 
benefits clause only applied prospectively and in this case respondent had only invoked the right 

                                                 
84 CCL Oil v. Kazakhstan, p. 297. 
85 CCL Oil v. Kazakhstan, p. 303. 
86 Id. 
87 Id. 
88 Id. p. 304. 
89 Id. p. 305. 
90 Id.   
91 See supra ¶ 38.  
92 Article 17 of the ECT (Non-Application of Part III in Certain Circumstances) provides that: “Each Contracting 
Party reserves the right to deny the advantages of this Part to: 

(1) a legal entity if citizens or nationals of a third state own or control such entity and if that entity has no 
substantial business activities in the Area of the Contracting Party in which it is organized; or 
(2) an Investment, if the denying Contracting Party establishes that such Investment is an Investment of an 
Investor of a third state with or as to which the denying Contracting Party: 

(a) does not maintain a diplomatic relationship; or 
(b) adopts or maintains measures that: 

(i) prohibit transactions with Investors of that state; or  
(ii) would be violated or circumvented if the benefits of this Part were accorded to Investors of that 
state or to their Investments.” 
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in its counter-memorial, which was submitted several years after claimant had made its 
investment.  The tribunal agreed with claimant noting that Article 17(1) only applied 
prospectively, and this conclusion was further buttressed by the principle of “legal certainty, that 
an investor must be able to rely on the advantages under the ECT, as long as the host state has 
not explicitly invoked the right to deny such advantages.”93 

51. The tribunal concluded that there was a notification requirement, agreed upon by both 
parties, under Article 17.  However, since retroactive notification would not be compatible with 
the object and purpose of ECT, Article 17 only has prospective application. 

52. In Caratube v. Kazakhstan, an ICSID case commenced under the U.S.-Kazakhstan BIT, 
the issue of nationality of investors and their ownership and control of the investment was the 
centerpiece of the dispute.  Caratube International Oil Company (“CIOC” or “Caratube”) was a 
company registered under the laws of Kazakhstan.  Under Article VI(8) of the U.S.-Kazakhstan 
BIT94 and Article 25(2)(b) of the ICSID Convention,95 CIOC could file a claim against 
Kazakhstan only if it was owned or controlled by a foreign national—here a U.S. national. 

53. Claimant argued that it was a U.S. national under the BIT and Article 25(2)(b) of the 
ICSID convention96 because a majority of CIOC’s shares were owned and controlled by a U.S. 
national, Devincci Hourani (92%).97 Further, under Article VI(8) of the BIT, the parties agreed to 
treat Caratube as a national of another contracting state when Caratube filed its request for 
arbitration.98   

54. Respondent did not contest the latter argument;99 however, it argued that for Article 
25(2)(b) to be applicable, the claimant must objectively prove the materiality and existence of 
Devincci Hourani’s control and ownership of Caratube.100  The tribunal noted that Article 
25(2)(b) sets an objective limitation on considering a locally incorporated company as a foreign 
national; under the ICSID Convention, “foreign control” determines the “outer limit” of a 
tribunal’s jurisdiction ratione personae.  This limitation, in case of conflict, overrides any 
contrary agreement on nationality, including one purportedly formed under Article VI(8) of the 

                                                 
93 Liman Caspian et al. v. Kazakhstan, ¶¶ 225-227. 
94 Article VI(8) of the U.S.-Kazakhstan BIT provides that: 

For purposes of an arbitration held under paragraph 3 of this Article, any 
company legally constituted under the applicable laws and regulations of a Party 
or a political subdivision thereof but that, immediately before the occurrence of 
the event or events giving rise to the dispute, was an investment of nationals or 
companies of the other Party, shall be treated as a national or company of such 
other Party in accordance with Article 25(2)(b) of the ICSID Convention. 

95 Article 25(2)(b) of the ICSID Convention, defines a “National of Another Contracting State” as:   

any juridical person which had the nationality of a Contracting State other than 
the State party to the dispute on the date on which the parties consented to 
submit such dispute to conciliation or arbitration and any juridical person which 
had the nationality of the Contracting State party to the dispute on that date and 
which, because of foreign control, the parties have agreed should be treated as a 
national of another Contracting State for the purposes of this Convention. 

96 Caratube v. Kazakhstan, ¶¶ 310 & 311. 
97 Id. ¶¶ 316-319.  
98 Id. ¶¶ 320-321. 
99 Id. ¶ 323. 
100 Id. ¶¶ 323-324. 
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BIT.101  Ultimately, the tribunal found that even though Mr. Hourani was a U.S. national (and 
irrespective of the dearth of evidence regarding his ownership of the shares), claimant had not 
shown that Mr. Hourani exercised actual control over CIOC, because, among other things, he 
stated that he did not take part in the day-to-day running of CIOC.102    

4. Investment (jurisdiction ratione materiae) 

55. In order to establish jurisdiction under an investment treaty, investors must have an 
investment as defined in the relevant BIT provisions.  If an investor is bringing a claim before 
ICSID, the investor, in addition, must satisfy the requirements of the ICSID Convention.  The 
ICSID drafters intentionally did not define what a qualified investment is.  Nevertheless, some 
ICSID tribunals require an economic activity to have certain characteristics (duration, 
assumption of risk, and more controversially, contribution to economic development of host 
state) in order to be considered an “investment” for the purposes of the Convention.103  That 
essentially creates two layers of jurisdictional requirements for ICSID cases as opposed to non-
ICSID cases including UNCITRAL cases.104   

56. These characteristics essentially contemplate that the “term” investment has an inherent 
meaning which sets a limit on the open-ended definition of investment in various investment 
treaties, including those entered into by Central Asian states.105  Until recently only some ICSID 
tribunals had applied the criteria.  The tribunal in Romak SA v. Uzbekistan (“Romak v. 
Uzbekistan”),106 however, applied the criteria in an UNCITRAL arbitration, possibly implying 
that the inherent criteria were something more than soft norms or mere characteristics as 
suggested by some commentators.   

57. In Romak v. Uzbekistan, claimant commenced an UNCITRAL arbitration under the 
Uzbekistan-Switzerland BIT seeking to recover proceeds of an arbitration award rendered under 
the auspices of GAFTA against Uzbekistan, which it had been unable to collect upon.  The 
investment at issue, therefore, was the award itself.  Under the definition of investment in the 
BIT, the award would have been considered a “claim to money” and hence would have satisfied 
the definition of investment under the BIT.  The Romak v. Uzbekistan tribunal, however, applied 
the characteristics of investment under the Salini v. Morocco case, even though the ICSID 

                                                 
101 Id. ¶¶ 333, 336-337. 
102 Id. ¶¶ 401-407. 
103 The Salini case was one of the first decisions identifying some of these characteristics.  Salini Construttori S.p.A. 
v. Kingdom of Morocco, ICSID Case No. ARB/00/4, Decision on Jurisdiction, ¶ 52 (July 23, 2001), 42 ILM 609 
(2003), available at http://italaw.com/sites/default/files/case-documents/ita0738.pdf.  But, see Malaysian Historical 
Salvors, SDN, BHD v. Malaysia (ICSID Case No. ARB/05/10), Decision on the Application for Annulment (April 
16, 2009).  
104 Christopher F. Dugan, Don Wallace Jr., Noah D. Rubins & Borzu Sabahi, Investor-State Arbitration (Reprint 
Ed., 2011). 
105 The 2004 U.S. Model BIT embraced the Salini v. Morocco criteria by defining “investment” as: 

every asset that an investor owns or controls, directly or indirectly, that has the 
characteristics of an investment, including such characteristics as the 
commitment of capital or other resources, the expectation of gain or profit, or 
the assumption of risk. 

106 Romak SA v. Uzbekistan, PCA Case No. AA280, Award, IIC 400 (November 26, 2009) available at 
http://italaw.com/sites/default/files/case-documents/ita0716.pdf, [hereinafter “Romak v. Uzbekistan”]. 
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Convention was inapplicable, and held that it lacked jurisdiction, because the arbitration award 
did not have the characteristics of an investment.107   

58. In Caratube v. Kazakhstan, the tribunal held that Mr. Hourani, the alleged American 
owner of a Kazakh company, CIOC, could not be considered to have made an investment in 
CIOC,108 because he had not made any economic contribution to CIOC, having only paid 
US$6,500 for the acquisition of his 92% of shares in a company in which US$10 million had 
already been invested.109  Further, there was no evidence demonstrating that this nominal sum 
was accompanied by a “personal guarantee” that would have contributed economically to 
CIOC,110 and finally there was no evidence suggesting that he made any additional contribution 
of any kind to CIOC or took on any risk in the transaction.111   

5. Legality of Investment 

59. One of the recurring issues in jurisdictional battles in investment treaty arbitration is the 
compliance of investment with host State laws and its impact on jurisdiction of arbitral tribunals 
under a BIT.  The issue was first raised in the context of Inceysa v. El Salvador,112 where the 
tribunal refused to assert jurisdiction over the case, because claimant’s investment violated the 
BIT, which required investment to be made “in accordance with the laws” of the host State.  In 
Inceysa v. El Salvador, the claimants, among other things, had misrepresented their 
qualifications in order to win a public tender.  The tribunal found claimant’s acts to amount to 
fraud and in violation of international public policy and the principle of good faith.   

60. In Liman Caspian et al v. Kazakhstan, claimant had acquired a hydrocarbons exploration 
and exploitation license in the Liman block of the Caspian Sea from Aral Petroleum, a private 
company, by entering into an assignment agreement.  The Minister of Energy approved this 
transfer in 2002, and in 2004 agreed to extend the exploration phase of the license until 2007.  
Later, some minority shareholders of Aral Petroleum brought a claim in Kazakh courts, and 
successfully rescinded the assignment agreement on the ground that the transfer took place 
without their knowledge and hence violated Kazakhstan laws.  Later, the license was sold to 
Kazmunaigaz Exploration Production, Kazakhstan’s national oil company.  

61. Claimants commenced ICSID arbitration pursuant to the ECT and under an arbitration 
clause in the license.  Kazakhstan objected to jurisdiction on the basis that claimant’s acts 
violated Kazakhstan laws due to the fact that the minority shareholders were not informed of the 
transfer and hence the tribunal lacked jurisdiction.  The tribunal, however, held that the 
assignment was not invalid, it was only voidable.113  This finding, however, did not deprive the 
tribunal of the jurisdiction; rather this was something to be considered on the merits.114  In the 
same vein as the Inceysa v. El Salvador case, the tribunal noted that if the illegality was to 

                                                 
107 Id. ¶¶ 197-208. 
108 Id. ¶ 457. 
109 Id. ¶¶ 435-438. 
110 Id. ¶¶ 439-454. 
111 Id. ¶ 455. 
112 Inceysa Vallisoletane, SL v. El Salvador, Award, ICSID Case No. ARB/03/26, IIC 134 (2006) [hereinafter 
“Inceysa v. El Salvador”]. 
113 Liman Caspian et al. v. Kazakhstan, ¶¶ 181-182. 
114 Id. ¶ 187. 
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violate international public policy and reach the level of fraud, then, it could dismiss the case at 
the jurisdictional stage.  However, no evidence of such flagrant violations were presented to the 
tribunal.115  

6. Res Judicata effect of domestic court judgments in arbitral 
proceedings 

62. In CCL Oil v. Kazakhstan, one of the issues was whether the decision of the Kazakhstani 
courts to terminate a contract between CCL and the Republic of Kazakhstan had any res judicata 
effect, which could preclude claimant from resorting to the arbitration clause included in that 
contract.  The tribunal held that the procedural aspects of the arbitration were subject to the laws 
of the seat, i.e., Sweden, and therefore Kazakh court decisions and the Kazakh doctrine of res 
judicata were inapplicable.116  Further, under the Swedish res judicata doctrine, claims are only 
barred when an identical claim comes before a Swedish court and if such identical claims should 
come before an arbitral tribunal, the issue of res judicata will not arise.117  

7. Allegations of corruption 

63. Corruption is an issue that from time to time is raised in various investment treaty 
cases.118  The tribunal in Sistem v. Kyrgyz Republic,119 had to address allegations of corruption in 
the wake of a regime change in Kyrgyz Republic.  Sistem was operating a hotel in Bishkek from 
1995 to 2005, when the Tulip Revolution took place and President Akayev was replaced by 
President Bakiev.  In the aftermath of these changes, Sistem lost its control over its investment 
and commenced arbitration under the Turkey-Kyrgyz Republic BIT.   

64. The Kyrgyz government argued that the tribunal should dismiss the claim because Sistem 
had bribed the previous administration.  The tribunal was unimpressed by this argument for 
several reasons.  First, it noted that the actions of Sistem were to be properly viewed as 
“corporate sponsorship” or as a sign of goodwill rather than a bribe, with corporate sponsorship 
being an accepted business practice.120  This was because the payments were made not for the 
direct benefit of the President, but to refurbish his official residence, which was used for official 
purposes including hosting foreign official visitors.  Second, there was no evidence of a link 
between the payment made in 1995 and the alleged advantage (acquisition of the interest in the 
hotel) in 1999.  The tribunal relied on the OECD Convention on Combating Bribery of Foreign 
Officials to conclude that such a link was required for a payment to constitute a bribe.  

65. The tribunal also noted that where the payments are systematic, a link between a specific 
payment and an advantage received may be hard to establish and hence is not necessary.  

                                                 
115 Id. ¶¶ 193-194.  See also Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, 
Award dated August 27, 2008 (“Plama v. Bulgaria”). 
116 CCL Oil v. Kazakhstan, p. 282. 
117 Id. 
118 See generally World Duty Free Co. Ltd. v. Republic of Kenya, ICSID Case No. ARB/00/7, Award (October 4, 
2006), available at http://italaw.com/documents/WDFv.KenyaAward.pdf (extensively analyzing various 
implications of corruption). 
119 Sistem Mühendislik Inşaat Sanayi ve Ticaret A.Ş. v. Kyrgyz Republic, ICSID Case No. ARB(AF)/06/1, Award 
(September 9, 2009), available at http://italaw.com/sites/default/files/case-documents/ita1074.pdf [hereinafter 
“Sistem v. Kyrgyz Republic”].  
120 Id. ¶ 41. 
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However, this exception was inapplicable because Kyrgyz Republic was relying on a one-off 
payment.  Finally, the tribunal noted (without coming to any definitive conclusion) that it would 
be problematic for a state to rely on the corruption of its own officials to preclude the 
admissibility of an investor’s claim.  

D. State Responsibility and Attribution 

66. Attribution of acts committed by individuals or legal entities to a state can be very 
complex.  Among various cases, CCL Oil v. Kazakhstan raises interesting issues regarding the 
responsibility of the state for acts of various agencies (as opposed to the main three branches, 
i.e., legislative, executive, and judiciary). 

67. In CCL Oil v. Kazakhstan, the issue was whether acts of the Prosecutor General, and the 
national courts, under norms of Kazakh law and customary international law could be attributed 
to Kazakhstan.  CCL argued that actions of the Prosecutor General should be considered as 
Kazakhstan’s actions, because representatives of the state must have prompted the Prosecutor 
General to initiate termination of the agreement.121  Respondent answered that the Prosecutor 
General’s actions were independent from the instructions of Kazakhstan and that the Prosecutor 
adopted those measures on his own initiative to fulfill his duties under the Kazakh law.122  The 
tribunal held that there were not sufficient bases to conclude that the Prosecutor General Office 
or the courts making the decision to terminate the Agreement, were acting as contractual 
representatives of Kazakhstan in the contractual relationship.123  The tribunal did consider it 
coincidental that the Prosecutor General initiated his actions at that time, considering that the 
Department was contemplating a refusal of a Power of Attorney to CCL, which would have been 
tantamount to termination of the Agreement.124  Despite this and the Prosecutor General’s 
admitted motive to “protect the interests” of Kazakhstan, the tribunal ruled that this was not a 
sufficient basis to conclude that the Prosecutor General or the courts making the decision were 
contractual representatives of the state.125  Further the tribunal recognized that even though the 
actions of the state branches did not follow the termination procedures set forth in the 
Agreement, these actions effectively ended the Agreement.126   

E. Merits 

1. Expropriation 

68. Investment treaties by and large adopt standards for expropriation which recognize the 
states’ right to expropriate subject to certain conditions including that expropriation should be for 
a public purpose, non-discriminatory and accompanied by the payment of compensation that 
should be prompt, adequate and effective.  Finally, it is widely established that expropriation can 
be direct or indirect.   

                                                 
121 CCL Oil v. Kazakhstan, p. 317. 
122 Id. p. 318 
123 Id. 
124 Id. p. 319. 
125 Id.  
126 Id. p. 320. 
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69. Modern investment treaties, including those to which Central Asia states are party, codify 
these principles.  Claimants in a number of cases filed against Central Asian countries alleged 
expropriation.  Four of the cases – Rumeli v. Kazakhstan, Sistem v. Kyrgyz Republic, AIG v. 
Kazakhstan,127 and Petrobart v. Kyrgyz Republic – are particularly interesting and are discussed 
below.  

70. In Rumeli v. Kazakhstan, claimant, a Turkish company, in 1998 set up KaR-Tel, a 
Kazakh joint venture, which acquired a GSM license to operate a wireless telecommunication 
network in Kazakhstan.128  KaR-Tel later entered into an Investment Contract with the State 
Investment Committee of Kazakhstan in order to create and set up the GSM network.129  Four 
years later, in 2002, the State Investment Committee terminated the Investment Contract.130  
Claimant commenced litigation against its joint venture partners in Kazakhstan in order to 
determine who was responsible for the termination.131  The issue ultimately went to the 
Presidium of Kazakhstan Supreme Court, which ruled against claimants.132  In 2005, claimant 
commenced an ICSID arbitration under the Kazakh-Turkey BIT alleging that the decision of the 
Presidium as well as other actions of the Government had effectively expropriated its investment.   

71. The tribunal held that this was a case of ‘creeping’ expropriation and violated Article 
III(1) of the BIT.133  This expropriation was carried out by the decisions of the courts and the 
Investment Committee.134  Further, the compensation awarded by Kazakh court (US$3,000) was 
grossly inadequate and did not satisfy the treaty requirement that the compensation must be 
adequate.135   

72. In Sistem v. Kyrgyz Republic, claimant, a Turkish company, had a 50-50 interest with a 
Kyrgyz company, Ak-Keme, in a project to build and operate a four-star hotel at the center of 
Bishkek.136  In 1998, Ak-Keme went into bankruptcy and in 1999 Sistem acquired Ak-Keme’s 
50% shares in the project and became the sole owner of the hotel.137  In 2002, the Kyrgyz 
National (Legislative) Assembly issued a resolution whereby it criticized Sistem’s acquisition of 
the hotel and noted that, among other problems, Sistem had not contributed anything to the 
project and the share acquisition agreement of 1999 was invalid.138  The resolution noted that the 
government would cancel the agreement because it was not ratified by the Parliament and 
ordered Sistem to pay several million dollars.139   

                                                 
127 AIG Capital Partners, Inc. v. Republic of Kazakhstan, [2006] 1 WLR 1420 EWHC 2239 (Comm), available at 
http://www.italaw.com/sites/default/files/case-documents/ita0022.pdf [hereinafter “AIG v. Kazakhstan”]. 
128 Rumeli v. Kazakhstan, ¶¶ 75-84. 
129 Id. ¶ 85. 
130 Id. ¶¶ 113-114. 
131 Id. ¶ 154. 
132 Id. ¶ 154. 
133 Id. ¶ 708; Agreement Concerning the Reciprocal Promotion and Protection of Investments, Turkey-Kazakhstan, 
Art. III(1), May 1, 1992, available at http://unctad.org/sections/dite/iia/docs/bits/turkey_ 
kazakhstan.pdf (“Turkey-Kazakhstan BIT”).  
134 Rumeli v. Kazakhstan, ¶ 708. 
135 Id. ¶¶ 688-706. 
136 Sistem v. Kyrgyz Republic, ¶ 27. 
137 Id. ¶¶ 53-55. 
138 Id. ¶¶ 80-81. 
139 Id. ¶ 81. 
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73. In 2005, a revolution took place in the Kyrgyz Republic and President Akayev was 
replaced by President Bakiyev.  Taking advantage of the uncertain security situation, Mr. 
Sarymsakov, the former chairman of Ak-Keme, invaded the hotel with a group of around 50 
armed men and seized control of the hotel, ousting Sistem’s managers.140  Claimant complained 
to various Kyrgyz authorities, which were sympathetic to claimant and the assistant prosecutor of 
Bishkek even issued an order asking Mr. Sarymsakov to hand the facilities over to claimant.141   

74. During the course of 2005, however, the Kyrgyz courts (including ultimately the 
Supreme Court) handed down numerous decisions which reversed Ak-Keme’s bankruptcy and 
found that the 1999 acquisition was void.142  The tribunal found that these decisions abrogated 
claimant’s property rights by invalidating the Share Purchase Agreement, which effectively 
deprived claimant of all its rights to the hotel.143  Even though the state did not necessarily 
benefit from this invalidation, the tribunal considered that the court’s abrogation of the treaty, 
since it was committed by an organ of the state, constituted an act of expropriation by the 
state.144  The tribunal held that this abrogation further amounted to a breach of Article III of the 
Turkey-Kyrgyz BIT, which forbids the expropriation of property, unless such expropriation is 
done in a non-discriminatory way and with prompt, adequate, and effective compensation.145  

75. AIG v. Kazakhstan also involved an expropriation claim.  There is little known about the 
underlying facts of this arbitration award but the English court enforcement decisions note that 
the tribunal had found Kazakhstan liable for expropriation of the claimant’s interest in a real 
estate development project.   

76. In Petrobart v. Kyrgyz Republic, Petrobart argued that the Republic’s actions—namely 
the Presidential decree ordering the transfer of KGM’s assets but not its liabilities, and the Vice 
Prime Minister’s Stay of Execution—constituted a form of expropriation under Article 13(1) of 
the Treaty.146  Respondent replied that the transfer of assets from KGM to other state-owned 
enterprises was part of a restructuring of KGM, unrelated to Petrobart, and was not made with 
the intent of expropriating the company.147  Respondent further stressed that KGM was already 
insolvent at the time of the Vice Prime Minister’s letter and that this transfer of funds was not 
intended to cause KGM’s bankruptcy.148 

77. The tribunal held that the Kyrgyz Republic’s actions did not amount to formal 
expropriation nor was it equivalent to expropriation under Article 13(1).149  Though the tribunal 
did consider that the Republic’s actions negatively affected Petrobart, it found that there was no 
evidence to support the claim that Republic’s actions were targeted at Petrobart or were taken 

                                                 
140 Id. ¶ 97. 
141 Id. ¶¶ 98-100. 
142 Id. ¶¶ 104-113. 
143 Id. ¶ 117. 
144 Id. ¶¶ 117-118. 
145 Id. ¶ 119. 
146 Id. ¶ 29. 
147 Id. ¶ 44. 
148 Id.  
149 Id. ¶ 77. 
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with the objective of transferring economic value from Petrobart to the Republic.150  Thus, the 
tribunal ruled that there was no expropriation under Article 13(1).151 

2. Fair and Equitable Treatment Standard (“FET”) 

78. The meaning of the fair and equitable treatment standard is broad.152  This together with 
various formulations of the standard in investment treaties has led to debate as to its proper 
interpretation and the level of protection that it provides to foreign investors.  Some of the key 
issues that are debated include whether the standard should be interpreted: (1) by reference to the 
international law minimum standard of treatment of aliens expressed in the Neer case;153 (2) on a 
broader understanding of international law including other treaties and principles; or (3) as a 
separate concept all together.154   

79. In modern investment treaty arbitration, the fair and equitable treatment standard is the 
most commonly invoked basis of engaging state responsibility.  The Central Asian cases where 
this standard was applied include Petrobart v. Kyrgyz Republic, Rumeli v. Kazakhstan, and 
Liman Caspian et al. v. Kazakhstan. 

80. In Petrobart v. Kyrgyz Republic, the tribunal found that, through the restructuring of 
KGM, the Kyrgyz Republic failed to “protect Petrobart’s rights as an investor.”155  Further, the 
tribunal ruled that the Vice Prime Minister’s request to stay the execution of the Bishkek Court’s 
debt judgement was “an attempt by the Government to influence a judicial decision” in favour of 
the respondent.  Such acts once again showed a “lack of respect” for Petrobart’s rights as an 
investor.156  The tribunal, giving particular weight to the decision of the Vice Prime Minister to 
transfer only KGM’s assets and not its liabilities to the disadvantage of KGM’s creditors,157 held 
that the Kyrgyz Republic violated  Article 10(1) of the ECT by failing to give Petrobart fair and 
equitable treatment. 

81. In Rumeli v. Kazakhstan, detailed above, claimant argued that respondent was obligated 
to apply the fair and equitable treatment standard both under standards of international law and 
according to the Turkey-Kazakhstan BIT.158  Moreover, the standard has two meanings, both the 
non-technical meaning of fairness and equity of treatment, and the meaning that investors are 
entitled to treatment commensurate with the standards of international law.159  Relying on 

                                                 
150 Id. 
151 Id.; Catriona Paterson, Investor-to-State Dispute Settlement in Infrastructure Projects, ¶ 92 (OECD, Working 
Papers on International Investment No. 2006/2 (March 2006), http://www.oecd.org/daf/inv/ 
investmentfordevelopment/37475044.pdf. 
152 Directorate of Financial and Enterprise Affairs, OECD, Fair and Equitable Treatment Standard in International 
Investment Law at 2 (OECD, Working Papers on International Investment No. 2004/3 (September 2004), 
http://www.oecd.org/daf/inv/internationalinvestmentagreements/33776498.pdf. 
153 Id. ¶ 9, n.37 (citing Neer v. United Mexican States, 4 RIAA 60 (1926), available at 
http://untreaty.un.org/cod/riaa/cases/vol_IV/60-66.pdf). 
154 Id. at 2. 
155 Petrobart v. Kyrgyz Republic, ¶ 76. 
156 Id. ¶ 75. 
157 Id. ¶ 76. 
158 Rumeli v. Kazakhstan, ¶ 581. 
159 Id. ¶ 582. 
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arbitral jurisprudence, claimant argued that respondent’s termination of the Investment Contract 
constituted a denial of justice under the fair and equitable treatment standard.160   

82. Respondent agreed that claimant was entitled to receive the benefits of the fair and 
equitable treatment standard under the BIT, meaning that its conduct could not be “arbitrary, 
grossly unfair, unjust, idiosyncratic, discriminatory or lacking in due process.”161  However, 
since the BIT’s purpose is to do no more than to avoid deterring foreign investment, it constitutes 
a minimum standard of treatment below which respondent’s actions must not fall.162  Respondent 
argued that under this approach fair and equitable treatment was not breached.163 

83. The tribunal held that “the treaty standard of fair and equitable treatment is not materially 
different from the minimum standard of treatment in customary international law.”164  Although 
accepted as part of customary international law, denial of justice is also commonly addressed in 
the context of a breach of the fair and equitable treatment standard.165  The tribunal further 
agreed with the disputing parties that “denial of justice is always procedural.”166  However, the 
tribunal also pointed out that “the substance of a decision may be relevant in the sense that a 
breach of the standard can also be found when the decision is so patently arbitrary, unjust or 
idiosyncratic that it demonstrates bad faith.”167 

84. One of the protections available to foreign investors in customary international law is 
denial of justice.  In modern investment treaty arbitration, arbitral tribunals have considered this 
standard to be subsumed under fair and equitable treatment.  It generally protects foreign 
investors against due process deficiencies and significant procedural defects in national court 
proceedings.  In Liman Caspian et al. v. Kazakhstan, claimants argued that the Kazakh court’s 
rescission of the claimant’s license assignment agreement violated Kazakh laws and also was a 
denial of justice.  The tribunal, however, while agreeing that the Kazakh courts had probably 
misapplied the relevant laws to rescind the agreement, held that their actions per se did not 
constitute denial of justice.  Something more than a court’s error was necessary to trigger 
substantive protections.  Further, the tribunal noted that one of the reasons for the court’s 
conclusion seems to have been contradictory testimony presented by one of claimant’s 
witnesses.168 

3. Effective Means Standard 

85. The effective means standard, or the “judicial access” provision, is a relatively rare treaty 
obligation that only appears in a few bilateral investment treaties and the Energy Charter Treaty. 
Article 10(12) of the latter treaty provides that:  “Each Contracting Party shall ensure that its 

                                                 
160 Id. ¶¶ 583-590. 
161 Id. ¶ 591. 
162 Id. ¶ 599. 
163 Id. ¶ 606. 
164 Id. ¶ 611. 
165 Id. ¶ 610. 
166 Id. ¶ 652. 
167 Id. ¶ 653. 
168 Liman Caspian et al. v. Kazakhstan, ¶¶ 324-326, 346-349, 364-366. 
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domestic law provides effective means for the assertion of claims and the enforcement of rights 
with respect to Investments, investment agreements, and investment authorizations.”169   

86. In Petrobart v. Kyrgyz Republic, the tribunal found that the Vice Prime Minister’s letter 
requesting a stay of execution of the judgment violated Article 10(12) by transferring KGM’s 
property to other state-owned enterprises, which thus withdrew these assets from KGM’s 
creditors.170   

4. Umbrella Clause 

87. The last sentence of Article 10(1) of the ECT provides that “Each Contracting Party 
shall observe any obligations it has entered into with an Investor or an Investment of an Investor 
of any other Contracting Party.” This provision, which appears in similar language in many 
investment treaties, is commonly referred to as the “umbrella clause.”171  According to certain 
views, it elevates a contractual breach to a breach of international law.  Others believe it only 
applies when a government exercises its sovereign powers to terminate or interfere with a 
contractual relationship.  

88. In Al-Bahloul v. Tajikistan, claimant asserted several grounds of breach of the state’s 
obligations under the umbrella clause:   

i) failure of the State Committee for Oil & Gas of the Republic of  
Tajikistan [“State Committee”] to observe its contractual 
obligations under a November 1998 Agreement by failing to 
provide the promised expertise and otherwise facilitate the 
exploration activities pursuant to that Agreement; ii) failure of the 
State Committee to ensure the issuance of the licenses necessary to 
commence exploration activities under the December 2000 
Agreements [between Mohammad Ammar Al-Bahloul and State 
Committee]; iii) failure of the Ministry of Energy to issue the 
necessary licenses for the activity of the Baldjuvon and Petroleum 
SUGD joint ventures in breach of the joint venture agreements and 
in disregard of Presidential Decree No. 83-r.172  

                                                 
169 2008-2009 Yearbook. See also Treaty Concerning the Encouragement and Reciprocal Protection of Investment, 
U.S.-Ecuador, Art. II(7) (August 27, 1993), available at http://unctad.org/sections/dite/iia/docs/bits/us_ecuador.pdf 
[hereinafter “U.S.-Ecuador BIT”] (providing an example of such a clause that became the sole basis for the award in 
favor of the claimant in the Chevron v. Ecuador award as follows:  “Each Party shall provide effective means of 
asserting claims and enforcing rights with respect to investment, investment agreements, and investment 
authorizations.”  This obligation significantly overlaps with the denial of justice obligation under customary 
international law, and as a result with the fair and equitable treatment standard.  Only three other awards have been 
made with respect to a similar provision); see also, White Industries Australia Limited v. Republic of India, 
UNCITRAL, Final Award (November 30, 2011), available at http://italaw.com/sites/default/files/case-
documents/ita0906.pdf.  
170 Petrobart v. Kyrgyz Republic, ¶ 77. 
171 Mohammad Ammar Al-Bahloul v. Republic of Tajikistan, SCC Case No. V(064/2008), Partial Award on 
Jurisdiction and Liability, ¶ 256 (September 2, 2009), available at http://italaw.com/sites/default/files/case-
documents/ita0023_0.pdf [hereinafter “Al-Bahloul v. Tajikistan”]. 
172 Id. ¶ 258. 
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89. The tribunal found that the December 2000 agreements clearly required the State 
Committee to provide the necessary licenses for exploration to claimant and that the agreements 
contained no time limit and were never revoked.173  Since respondent did not provide these 
licenses nor a reasonable excuse for non-delivery, claimant established a prima facie breach of 
contract and Tajikistan was thus liable under the umbrella provision of Article 10(1) of the 
ECT.174 

F. Compensation and Non-Pecuniary Remedies 

1. Non-Pecuniary Remedies 

90. Non-pecuniary remedies are rarely awarded in international investment arbitrations.  
ICSID tribunals, for instance, have almost always granted relief in the form of pecuniary 
damages.175  Non-pecuniary remedies take a variety of forms, including the restitution of a seized 
property (so called material restitution), the restoration of a prior legal situation such as a 
legislation (so-called judicial restitution),176 and orders for specific performance.177  
Commentators agree that the fact that in the cases published thus far, international tribunals have 
nearly always awarded pecuniary compensation is mainly due to claimants’ preferences to frame 
their demands in monetary terms.178  Also relevant may be limitations set forth in the ICSID 
Convention Article 54(1) whereby state Parties are only obligated to enforce “pecuniary 
obligations” of an award.  Some modern investment treaties like the ICSID Convention only 
require enforcing pecuniary obligations.  For example, NAFTA Article 1 allows the losing state 
to pay monetary compensation in lieu of an order for restitution of property.  Further, restitution 
as the main form of a non-pecuniary remedy is subject to two limitations: materiality and judicial 
feasibility.179  

91. Non-pecuniary remedies have not been awarded in Central Asian cases.  Claimants in 
two cases, Al-Bahloul v. Tajikistan and Petrobart v. Kyrgyz Republic, however, sought specific 
performance. 

92. In Al-Bahloul v. Tajikistan, the claimant asked the tribunal to order respondent to issue 
the exclusive licenses for the exploration of hydrocarbons to which respondent had agreed to in a 
series of contracts.  The tribunal held that “specific performance is a permissible remedy in 
international law,” and one not precluded by the ECT, despite the treaty’s stipulation that the 
respondent be given a choice of paying monetary damages in place of any other remedy 

                                                 
173 Id. ¶¶ 263-264. 
174 Id. ¶¶ 265, 267-268. 
175See Christoph Schreuer, Non-Pecuniary Remedies in ICSID Arbitration, 20 Arbitration International 325 (2004), 
available at http://www.univie.ac.at/intlaw/wordpress/pdf/71_cspubl_71.pdf [hereinafter “Schreuer”]. 
176 Steffen Hindelang, Restitution and Compensation – Reconstructing the Relationship in Investment Treaty Law, 
WHI-Paper 02/11, available at http://www.whi-berlin.eu/tl_files/documents/whi-paper0211.pdf.  
177 See generally Borzu Sabahi, Compensation and Restitution in Investor-State Arbitration:  Principles and 
Practice, Ch. 4 (New York:  Oxford University Press, 2011); see also Schreuer, p. 332. 
178 Schreuer, p. 329. 
179 See Article 35 of the The International Law Commission Articles on Responsibility of States for Internationally 
Wrongful Acts, U.N. General Assembly, Resolution Adopted by the General Assembly on Responsibility of States 
for Internationally Wrongful Acts, U.N. Doc. A/RES/56/83 (2002), available at 
http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/56/83 [hereinafter “ILC Articles”].   
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awarded. 180   The tribunal, however, stated that “[t]his remedy […] should not be granted where 
its implementation is materially impossible.”181  It further noted that during the nine years since 
the government adopted the unlawful measures at issue in the case, licenses had been granted to 
others for the concession areas, and the new licensees had made investments there.  This 
situation made it “materially impossible to implement a remedy of specific performance,” so no 
such order was granted.182   

93. As discussed above,183 in Petrobart v. Kyrgyz Republic, in the final award rendered under 
the ECT, the tribunal sided largely with the investor’s assertion that a failure of national 
authorities to provide effective means to enforce legal rights constituted a breach of fair and 
equitable treatment.184  Claimant argued that it was entitled to compensation on three grounds.  
The second ground related to loss of profit in the amount of US$2.37 million for the gas already 
delivered under the contract with KGM.  The Kyrgyz Republic, however, argued that the proper 
remedy for the contractual breach is specific performance.  The Republic argued that the tribunal 
could, in principle, order the Republic to deliver the remaining gas condensate and to pay for it.  
This effectively returned Petrobart to the position it found itself prior to the Republic’s alleged 
interference.185  This offer by the Kyrgyz Republic was highly unusual in arbitral disputes, 
though theoretically permitted.186  Petrobart in principle agreed with the Republic’s proposition, 
however, it argued that specific performance was impossible because, among other things, it no 
longer had any activity in the Kyrgyz Republic and its supply contracts were no longer in 
operation.  The tribunal agreed with Petrobart and held that monetary compensation was the 
better remedy.187   

2. Standard of Compensation and Quantification of Damages 

94. The great majority of modern investment treaties, including the treaties of Central Asian 
states, contain provisions requiring expropriation to be accompanied by compensation that shall 
approximate the fair market value of the investment immediately before the taking, paid without 
unreasonable delay, and in a freely transferable currency.188  There is a recent debate as to 
whether such treaty provisions, in principle, apply only to lawful expropriation or also to 
unlawful expropriation, i.e., expropriations that do not satisfy the Hull Formula requirements.189  

                                                 
180 Mohammad Ammar Al-Bahloul v. Republic of Tajikistan, SCC Case No. V(064/2008), Final Award, ¶ 47 (June 8, 
2010), available at http://www.italaw.com/sites/default/files/case-documents/ita0024_0.pdf [hereinafter “Al-Bahloul 
Final Award”]. 
181 Al-Bahloul Final Award, ¶ 52. 
182 Al-Bahloul Final Award, ¶ 47. 
183 Supra ¶¶ 44-45, 76, 80. 
184 Petrobart v. Kyrgyz Republic, ¶ 78. 
185 Id. ¶¶ 78-79. 
186 Schreuer, pp. 31-32. 
187 Petrobart v. Kyrgyz Republic, ¶ 78. 
188 Rumeli v. Kazakhstan, ¶ 652; UNCTAD, Series on Issues in International Investment Agreements, IIAI Issues 
Paper Series, at 28-31 (2000), available at http://unctad.org/en/Docs/psiteiitd15.en.pdf. 
189 Borzu Sabahi & Nicholas Birch, Comparative Compensation for Expropriation, in Stephan W. Schill (ed.), 755 
International Investment Law and Comparative Public Law (2010). 
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However, as of the date of this writing, most tribunals, including those hearing Central Asian 
states claims, have applied the treaty provisions to both lawful and unlawful expropriation.190   

95. Investment treaties do not have any provision setting forth a compensation standard for 
breaches other than expropriation such as fair and equitable and national treatment.  A great 
majority of the tribunals in such situations have applied the dictum of the PCIJ in the Chorzów 
Factory case, where it held that:  “reparation must, as far as possible, wipe out all the 
consequences of the illegal act and re-establish the situation which would, in all probability, 
have existed if that act had not been committed.”191   

96. The arbitral awards involving Central Asian states, by and large, have followed a similar 
approach.  Four cases, Sistem v. Kyrgyz Republic, Petrobart v. Kyrgyz Republic, Rumeli v. 
Kazakhstan, and Al-Bahloul v. Tajikistan, are of note in this respect. 

97. In Sistem v. Kyrgyz Republic, the tribunal found that the actions of the Kyrgyz Republic 
courts violated Article 3 of the Turkey-Kyrgyz Republic BIT, noting that the Hull Formula 
conditions were not satisfied, particularly no compensation was paid.192  Consequently, the 
tribunal ordered respondent to pay compensation to claimant in accordance with Article 3(2) of 
the BIT which provided that compensation for expropriation:  “shall be equivalent to the real 
value of the expropriated investment before the expropriatory action was taken or became 
known.”193   

98. As to the valuation date, the tribunal identified three relevant dates:  first, March 25, 
2005, the date when claimants lost control of their hotel; second, the June 27, 2005, the date 
claimants lost legal interest in the hotel by virtue of the decision of a Kyrgyz court; and finally, 
November 2, 2005, the date Kyrgyz Supreme Court rejected their appeal to reinstate their 
interest.  The tribunal chose the second date, that is June 27, 2005.194 

99. In approaching the issue of quantum, the tribunal first emphasized that valuation 
inevitably was “an exercise in the art of the possible” and therefore the tribunal “sought to arrive 
at a rational and fair estimate [of value] in accordance with the BIT.”195  

100. As to the quantum itself, the tribunal relying on Chorzów Factory196 noted that:   

[m]onetary compensation will “take the place of restitution” if the 
investor’s periodical receipts are the same as they would have been 
if the investor had remained in possession and control of the 

                                                 
190 August Reinisch, Expropriation, in Peter Muchlinski, Federico Ortino & Christopher Schreuer (eds.), The Oxford 
Handbook of International Investment Law August (Oxford:  Oxford University Press, 2008), p. 407. 
191 Factory at Chorzów (Germany v. Poland), Judgment, at 48, 1928 P.C.I.J. (ser. A) No. 17 (September 13, 1928) 
[hereinafter “Chorzów Factory”].  Article 31 of the ILC Articles appears to have adopted the Chorzów Factory 
standard in stating that:  “[t]he responsible State is under an obligation to make full reparation for the injury caused 
by the internationally wrongful act.  Injury includes any damage, whether material or moral, caused by the 
internationally wrongful act of a State.”  
192 Sistem v. Kyrgyz Republic, ¶ 119. 
193 Id. ¶¶ 155-156. 
194 Id. ¶¶ 126-128. 
195 Id. ¶ 155. 
196 Id. ¶158 (citing to Chorzów Factory, p. 48).  “[T]he obligation to restore the undertaking and, if this be not 
possible, to pay its value at the time of the indemnification, which value is designed to take the place of restitution 
which has become impossible.  To this obligation, in virtue of the general principles of international law, must be 
added that of compensating loss sustained as a result of the seizure.” 
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property. If investors are given compensation which represents a 
net income stream that is the same as that which the investor could 
rationally and reasonably have expected to derive from the 
expropriated investment at the time of the taking, and which also 
reflects the residual value of the investment that would have 
generated that income stream, then that compensation will 
ordinarily discharge the liability of the State.197 

101. The tribunal then considered a variety of proposed valuation methods (such as 
replacement value and comparable sales), ultimately choosing a discounted cash-flow (DCF) 
approach in the circumstances of the case.198  Between the two DCF valuation reports submitted 
by the parties, the tribunal preferred respondent’s DCF analysis (US$10.57 million), even though 
it had calculated the value as of May 1999, at which time the hotel had not started to operate, 
because among other things both parties’ experts agreed on this value of the hotel in 1999.199   

102. Using the US$10.57 million as a base, the tribunal, then, updated that value to the date of 
the taking, by calculating pre-award interest at a “risk-free rate” of US Treasury Bills, which 
brought the total to US$14.08 million.200  The tribunal dismissed respondent’s allegation that the 
hotel’s value had not appreciated during this period.  From that amount, it subtracted US$5.58 
million which was due from Sistem to Kyrgyz Republic under a schedule of payment which 
called for payment of 50% of hotel’s profits in exchange for 50% of the shares in the hotel. 
Accordingly, the tribunal found that the value of the hotel in June 2005 was US$14.08 million 
less US$5.58 million, or, US$8.5 million.201 

103. Unlike Sistem v. Kyrgyz Republic, in Petrobart v. Kyrgyz Republic, the tribunal did not 
find an expropriation.202  However, the tribunal found that the Kyrgyz Republic had violated 
articles 10.1 (which included FET)203 and 10.12 (effective means)204 of the Energy Charter 

                                                 
197 Id. ¶ 159. 
198 Id. ¶ 164.  The tribunal dismissed the application of costs method for the calculation of damages, finding that the 
“real” value represents the price a willing buyer will pay, and a willing buyer is interested in the current value of the 
investment rather than the price paid for its development. Id. ¶ 121.  The tribunal then dismissed valuation based on 
allegedly comparable transactions.  It found that there were no examples of similar hotel properties being sold in 
Central Asia and that transactions in Europe and the US were not comparable. 
199 Id. ¶¶ 164-169. 
200 Id. ¶¶ 174-175. 
201 Id. ¶ 187.  Note that this sum does not include the interest due upon it.   
202 Petrobart v. Kyrgyz Republic, ¶ 77. 
203 Id. ¶¶ 76-77.  Article 10.1 of the ECT provides:   

Each Contracting Party shall, in accordance with the provisions of this Treaty, 
encourage and create stable, equitable, favorable and transparent conditions for 
Investors of other Contracting Parties to make Investments in its Area.  Such 
conditions shall include a commitment to accord at all times to Investments of 
Investors of other Contracting Parties fair and equitable treatment.  Such 
Investments shall also enjoy the most constant protection and security and no 
Contracting Party shall in any way impair by unreasonable or discriminatory 
measure their management, maintenance, use enjoyment or disposal.  In no case 
shall such Investments be accorded treatment less favorable than that required 
by international law, including treaty obligations.  Each Contracting Party shall 
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Treaty.  The Petrobart v. Kyrgyz Republic tribunal, relying on the Chorzów Factory case, which 
sets forth the general international legal principle of compensation for internationationally 
wrongful acts, held that “in so far as it appears that Petrobart has suffered damage as a result of 
the Republic’s breaches of the Treaty, Petrobart shall so far as possible be placed financially in 
the position in which it would have found itself, had the breaches not occurred.”205   

104. As to the quantum of damages, because the figures provided by both parties in 
connection with Petrobart’s damages were uncertain, the tribunal had to do a general assessment 
of damages “based on probabilities and reasonable appreciations”206 as follows: 

In doing so, the Arbitral Tribunal takes into account that the assets 
transferred to Kyrgyzgaz and leased to Munai clearly represented a 
high value and that the transfer and the lease must therefore be 
assumed to have caused considerable damage to the creditors, 
including Petrobart. At the same time, the Arbitral Tribunal finds 
evidence showing that KGM was, already before these transactions 
were effected, in a difficult economic situation. The company’s 
economy was weak and unstable, and it is unlikely that the assets, 
even if they had remained with KGM, would have sufficed to pay 
the full amounts of its debts. Bankruptcy or some form of 
transaction with the creditors by which their claims were reduced 
would seem to the Arbitral Tribunal to have been a likely solution 
to KGM’s problems. 

In any case, the Arbitral Tribunal finds it clear that KGM’s 
economic problems were drastically aggravated by the transactions 
with Kyrgyzgaz and Munai to the detriment of Petrobart and other 
creditors. The Arbitral Tribunal estimates that, if there had been a 
bankruptcy in which the transferred and leased assets had been 
available to satisfy the creditors, Petrobart would have been able to 
obtain payment for a substantial part of its claim for delivered gas. 
It cannot be established with precision what share of the claim 
would have been satisfied, and in this respect the Arbitral Tribunal 
must therefore make a general assessment, based on its 
appreciation of the situation as a whole. The Arbitral Tribunal, in 
making such an assessment, finds that the Kyrgyz Republic, as 
responsible for the transfer and lease of KGM’s assets, shall 
compensate Petrobart for damage which the Arbitral Tribunal 
estimates at 75% of its justified claims against KGM.   

                                                                                                                                                             
observe any obligations it has entered into with an Investor or an Investment of 
an Investor of any other Contracting Party. 

204 Id. ¶ 77.  Article 10.12 of the ECT provides:  “Each Contracting Party shall ensure that its domestic law provides 
effective means for the assertion of claims and the enforcement of rights with respect to Investments, investment 
agreements, and investment authorizations.”  
205 Id. ¶ 83.  
206 Id. ¶¶ 83-84. 
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105. Accordingly, the tribunal awarded US$1.13 million as 75% of the Bishkek Court 
Judgment to claimant.207  It dismissed claimant’s prayer to recover additional damages due to a 
stay of execution and for lost profits.  

106. In Rumeli v. Kazakhstan,208  the tribunal noted that the compensation standards of “real 
value” and “fair market value,” which appeared in the Kazakh-Turkey BIT and Kazakh Law on 
Foreign Investment, respectively, were equivalent.  In assessing compensation for internationally 
wrongful acts other than expropriation, the tribunal considered that it should apply the principle 
of the Chorzów Factory case.209  Finally, the tribunal reasoned that regardless of whether the 
expropriatory act violates the BIT or some other protection under international law, the claimant 
should be awarded the value of its 60 percent interest in Kar-Tel at the time of expropriation.210 

107. Having found that Kazakhstan had expropriated Rumeli’s investment in Kar-Tel, the 
Kazakh Joint Stock company holding the GSM license, the tribunal proceeded to determine the 
fair market value of Rumeli’s 60% shareholding in Kar-Tel as of the date of the taking, i.e., 
October 2003.  The tribunal adopted the definitions of going-concern, liquidation value, and 
discounted cash flow in Section 6 of the World Bank Guidelines on the Treatment of Foreign 
Direct Investment, 1992, Guideline IV,211 as a “valuable starting point” for assessing 
compensation, noting that the guidelines do not exclusively endorse any of the said definitions 
and the latter are only provided as “an illustration” of the methods that may be used.212 

108. The tribunal agreed with the respondent that Kar-Tel was insolvent at that date and not a 
going-concern,213 thus, a discounted cash flow analysis did not seem appropriate because it 
required a stable track record of profitability, which Kar-Tel clearly lacked; a liquidation value, 
hence, was held to be more appropriate as the focus should be on the value that a willing buyer 
would have paid for the only valuable asset of Kar-Tel (the GSM license) in October 2003.214  

109. Any negotiation to this effect would have probably taken into account a discounted cash 
flow analysis.215  Hence, as a starting point, the tribunal relied on the claimant’s suggested 
US$227 million and ultimately set the compensation at US$125 million,216 without providing 
any explanation.  Respondent later tried to annul to the award on this basis.  The Annulment 
Committee, however, while criticizing the tribunal’s thin analysis on this point, ultimately found 
that the tribunal had in fact sufficiently addressed the issues submitted to it. 

110. It is notable that in Rumeli v. Kazakhstan there was some evidence of value in the form of 
offers to purchase or sell Kar-Tel’s shares, which indicated a much lower amount than the award 

                                                 
207 Id. ¶ 84. 
208 Rumeli v. Kazakhstan, ¶ 708. 
209 Chorzów Factory, ¶ 82. 
210 Rumeli v. Kazakhstan, ¶¶ 793, 795-796, 813; see also Rumeli Telekom A.S. v. Republic of Kazahkstan, ICISD 
Case No. ARB/05/16, Decision of the Ad Hoc Committee, ¶¶ 123, 177 (March 25, 2010), available at 
http://italaw.com/sites/default/files/case-documents/ita0729.pdf. 
211 Id. ¶¶ 803-804. 
212 2008-2009 Yearbook, pp. 146-147.  See also id. for a general analysis of the tribunal’s approach to awarding 
damages in this case. 
213 Id. ¶ 796. 
214 Id. ¶¶ 801-804. 
215 Id. ¶ 810. 
216 Id. ¶¶ 813-814. 
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(the highest offer came to US$18 million).217  The tribunal, however, discredited this evidence, 
by noting, inter alia, that those who made the offers had no appreciation of the potential value of 
the GSM license.218  The tribunal, however, might have taken into account the sale in August 
2004 (post-expropriation), of Kar-Tel to Vimplecom, 60 percent of which came to US$210 
million.219  

111. The tribunal also dismissed claimant’s allegation that the valuation of its interest should 
take into account substantial appreciation in value subsequent to the expulsion of claimant’s 
personnel, i.e., from 2002 onwards.  The tribunal noted that the appreciation in value was largely 
attributable to the new management installed by the government and, had claimants continued to 
manage the company, the value would not have increased.220 

112. Finally, in Al-Bahloul v. Tajikistan221 the investment comprised of four oil exploration 
licenses, which had no history of profitability.  The claimant provided a DCF valuation for the 
licenses.  The tribunal recognized that DCF valuation was generally inappropriate for an 
investment without an established history of profitability;222 however, in some “exceptional 
circumstances,” quality information from sources other than the operating history of the 
particular investment could be used to establish enough certainty about future profitability to 
make a DCF valuation suitable.223  The tribunal held that hydrocarbon exploration might be such 
a circumstance, as the “numerous hydrocarbon reserves around the world” could provide 
“sufficient data allowing for future cash flow projections.”224  

113. In this case, however, the requisite certainty could not be established, because no 
hydrocarbons had yet been found in the areas in question, and there was low likelihood of future 
discoveries.225  Moreover, the claimant had not demonstrated that he would have been able to 
arrange financing for the exploration,226 and he had no experience in selling hydrocarbons even 
if any discoveries were ever made.227  There were “simply too many unsubstantiated assumptions 
to justify the application of the DCF-method,”228 leaving “no substantiated basis upon which to 
make an assessment of damages.”229  The tribunal therefore denied the claimant’s claim for 
damages, “despite the respondent’s established liability and on-going breach of the BIT.”230 

                                                 
217 Id. ¶ 818. 
218 Id. ¶ 817. 
219 2008-2009 Yearbook, p. 150. 
220 Id. at 150-151. 
221 Al-Bahloul v. Tajikistan, Final Award, ¶ 94.  See also 2010-2011 Yearbook, at 107-108. 
222 Al-Bahloul v. Tajikistan , ¶¶ 71-72.  That is, a “going concern.”  
223 Id. ¶ 74 (citing Vivendi Universal SA v. Argentina, Award, at 8.3.4, 8.3.10). 
224 Id. ¶ 75. 
225 Id. ¶¶ 76, 86-90.  The claimant’s expert testified that in three of the four areas covered by the licenses, there was 
a very low probability of exploitable reserves (below 20%) and only a 51% probability of such reserves in the fourth 
area.  
226 Id. ¶¶ 81-84. 
227 Id. ¶ 94. 
228 Id. ¶ 96. 
229 Id. ¶ 98. 
230 Id. ¶ 103.  The tribunal also rejected the claim for future damages that might be caused by the respondent’s 
breach, as such a claim “falls outside the scope of the Tribunal’s mandate in this arbitration.” 
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3. Limitations on compensation 

114. There are a number of principles in international investment law which may limit the 
amount of compensation that the victorious investor can recover.  Such principles include 
causation, duty to mitigate, contributory fault, prohibition of double recovery, and prohibition on 
recovering uncertain and speculative damages.   

115. Failure to establish a causal link between a breach and the alleged losses in the case can 
lead to recovery of no compensation even if the claimant has successfully proved the breach of a 
treaty.  This was the case in Al-Bahloul v. Tajikistan.  The Al-Bahloul v. Tajikistan tribunal 
stated, “[s]ince claimant has not proved that he has suffered damages on account of respondent’s 
breach of the BIT, his claims for compensation are necessarily denied,”231 even though 
respondent was found to have breached the BIT.232  

116. In Petrobart v. Kyrgyz Republic, the tribunal dismissed Petrobart’s claim for the recovery 
of damages due to the stay of execution of the Bishkek court judgment.  The tribunal considered 
that while the stay of execution demonstrated a “lack of respect” for Petrobart’s investment and 
may have had some effect on the recovery of judgment,233 it was uncertain what effect this letter 
could have and whether Petrobart would have been able to execute the judgment had the stay not 
been issued.234  

117. Prohibition of double counting, as noted, is an established principle in quantifying 
damages.  The challenge is to identify the circumstances in which various related bases for 
recovery may lead to double counting.  In Sistem v. Kyrgyz Republic, the tribunal held that 
claimants were entitled to receive forward-looking interest on the sum awarded as of the date of 
the taking, and the tribunal noted that this interest is “the counterpart of the profits which the 
claimant would have continued to earn from its investment in the hotel” had it not been taken.235  
However, the claimant could not recover both lost profits and interest during the same period as 
that would be double counting:   

But the Claimant could not both have retained the hotel and also 
held the lump sum and invested it as an income-producing asset:  if 
it had retained the hotel it would not have had the lump sum, and 
vice versa. That is why the Claimant cannot also recover lost 
profits for the period after the taking. If there were to be an award 
of lost profits as well as an award of interest, the Claimant would 
in effect be compensated twice for the same loss.236 

                                                 
231 Id. ¶ 99. 
232 Id. ¶ 98.  Other cases following this approach include Biwater v. Tanzania, Lauder v. Czech Republic, and Bosca 
v. Lithuania. 
233 Petrobart v. Kyrgyz Republic, ¶ 84. 
234 Id. 
235 Sistem v. Kyrgyz Republic, ¶190. 
236 Id. ¶190 
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4. Interest 

118. In international investment arbitrations, arbitral tribunals, in principle, award both pre- 
and post-award interest on the principal sum of damages.  The key issues are the date from which 
interest should accrue,237 whether interest should be simple or compound, and the rate of interest.   

119. Investment treaties provide some limited guidance about these issues, for example.  
Article 13 of the ECT provides that “Compensation shall also include interest at a commercial 
rate established on a market basis from the date of Expropriation until the date of payment.”  
Some other treaties contain similar provisions in connection with compensation due for 
expropriation.   

120. The great majority of the tribunals, however, deem pre-award interest (and sometimes 
post-award interest) as part of the reparation due for committing an internationally wrongful act.  
In awarding interest, therefore, they tend to rely on the Chorzów Factory principle, which 
requires determining the rate the aggrieved party could have earned under the circumstances.238  
Article 38 of the ILC Articles also provides that: 

1. Interest on any principal sum due under this chapter shall be 
payable when necessary in order to ensure full reparation. The 
interest rate and mode of calculation shall be set so as to achieve 
that result. 

2. Interest runs from the date when the principal sum should have 
been paid until the date the obligation to pay is fulfilled. 

121. In connection with the date from which interest should accrue, all Central Asian cases 
reviewed elected the date of the breach, except Petrobart v. Kyrgyz Republic, where the principal 
sum at issue was an unpaid domestic court judgment, and the tribunal set the starting date for the 
accrual of interest at an earlier date; that is, the date when the Bishkek courts issued the original 
debt judgment.239  

122. As to awarding simple or compound interest, in the Central Asian cases discussed in this 
report, compound interest was awarded in Sistem v. Kyrgyz Republic, Rumeli v. Kazakhstan, and 
reportedly AIG v. Kazakhstan.  Petrobart v. Kyrgyz Republic seems to have awarded simple 
interest.  In Petrobart v. Kyrgyz Republic the tribunal applied UNIDROIT Principles, which was 
the first instance of the application of these principles in investment treaty arbitration.240  The 
principles call for utilizing  

the average bank short-term lending rate to prime borrowers 
prevailing for the currency of payment at the place for payment, or 
where no such rate exists at that place, then the same rate in the 
state of the currency of payment.  In the absence of such a rate at 

                                                 
237 The reference dates for arbitral tribunals are the date of breach, the date of notification of default, and the date on 
which the arbitration was filed.  Borzu Sabahi, Compensation and Restitution in Investor State Arbitration (Oxford 
2011), pp. 149-150. 
238 Id.  
239 Other tribunals have followed the same approach.  See Borzu Sabahi, Compensation and Restitution in Investor 
State Arbitration (Oxford 2011). 
240 Petrobart v. Kyrgyz Republic, at 88. 
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either place the rate of interest shall be the appropriate rate fixed 
by the law of the state of the currency of payment.241  

123. Given that the award was denominated in US dollars, this rate would likely have been a 
compound rate.  The award does not provide any details on this point.   

124.  As to the rate of interest, the tribunal in Sistem v. Kyrgyz Repulic decided to award 
compound interest using the LIBOR USD twelve-month rate as a reference.242  Rumeli v. 
Kazakhstan chose to use the six-month average LIBOR rate plus two percent compounded 
annually.243     

5. Arbitration Costs and Attorneys’ Fees 

125. There are two general approaches to awarding arbitration costs and attorney fees in 
international investment arbitration.  One approach is known as “costs follow the events,” or 
“loser pays” rule.  The other approach is that each party bears its own costs.  Tribunals in the 
Central Asian cases followed both approaches.  In Caratube v. Kazakhstan, for example, the 
tribunal allocated the costs to the losing claimant.   

126. In Caratube v. Kazakhstan, the tribunal applied the so called “loser pays rule.”  The 
tribunal’s decision on costs was heavily influenced by its understanding that approximately 90% 
of the parties’ costs were related to issues other than jurisdiction and thus, in hindsight, 
unnecessary.244  Thus, the tribunal awarded US$3 million to respondent, a portion of its claimed 
costs relating to jurisdiction.245  The tribunal further awarded respondent US$200,000 of costs 
paid to ICSID.246 

127. In Petrobart v. Kyrgyz Republic, the tribunal ordered each party to bear its own attorneys’ 
fees and divided the arbitration costs evenly between the parties.247  The tribunal, however, did 
not award Petrobart’s request to recover costs incurred in the domestic court proceedings.248 

128. In CCL Oil v. Kazakhstan, the tribunal ruled that the parties would each be responsible 
for half of the amount due in the arbitration to the arbitrators and the Arbitration Institute.  The 
tribunal noted that each party would be jointly and severally liable for the payment of the amount 
due to the arbitrators and the institute. 

129. In Sistem v. Kyrgyz Republic, the tribunal noted that the reasonable legal fees of a 
successful claimant are part of the loss suffered by the violation of the claimant’s rights.249  As 
such, the tribunal ruled that the respondent should pay to the claimant US$400,000 as a 
contribution to Sistem’s legal fees.250  The tribunal further ruled that the parties should share the 

                                                 
241 Art. 7.4.9(2), UNIDROIT Principles on International Commercial Contracts 2010, available at 
http://www.unidroit.org/english/principles/contracts/principles2010/integralversionprinciples2010-e.pdf.  
242 Sistem v. Kyrgyz Republic, ¶ 196. 
243 Rumeli v. Kazakhstan, ¶ 818. 
244 Caratube v. Kazakhstan, ¶¶ 487-489. 
245 Id. ¶¶ 490, 494. 
246 Id. ¶ 495. 
247 Petrobart v. Kyrgyz Republic, at 88. 
248 Id. at 87. 
249 Sistem v. Kyrgyz Repulic, ¶ 202. 
250 Id. ¶ 207. 
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ICSID fees and costs of the tribunal, meaning the respondent should reimburse the claimant 
US$247,410, representing half of the ICSID fees and tribunal costs.251 

130. In Rumeli v. Kazakhstan, the tribunal took into account that claimant prevailed on some 
of its claims yet failed on a number of other allegations.252  Thus, the tribunal determined that the 
parties should equally share the costs of arbitration and that respondent should pay 50 percent of 
claimant’s legal fees.253 

G. Annulment/Set Aside and Enforcement 

131. Annulment and enforcement of arbitral awards are final stages of an arbitral proceeding, 
which may take a long time, depending on whether the state would voluntarily comply with an 
award.   

132. Grounds for annulling awards under the ICSID Convention are set forth in Article 52 and 
are generally narrow.254  Non-ICSID awards in principle can be enforced under the New York 
Convention of 1958.  Enforcement under the New York Convention can be opposed under the 
grounds set forth in Article V,255 which are equally narrow.  

                                                 
251 Id.  
252 Rumeli v. Kazakhstan, ¶ 819. 
253 Id. 
254 Either party may move for annulment of damages awards under the grounds that “(a) the Tribunal was not 
properly constituted; (b) that the Tribunal has manifestly exceeded its power; (c) that there was corruption on the 
part of a member of the Tribunal; (d) that there has been a serious departure from a fundamental rule of procedure; 
or (e) that the award has failed to state the reasons on which it is based.” 
255 UNCITRAL, Convention on the Recognition and Enforcement of Foreign Arbitral Awards, art. V, 7 ILM 1046 
(1958), available at http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf.  Parties may try to 
set aside the award on the following grounds: 

1. Recognition and enforcement of the award may be refused, at the request of the party 
against whom it is invoked, only if that party furnishes to the competent authority where 
the recognition and enforcement is sought, proof that: 

(a) The parties to the agreement referred to in article II were, under the law 
applicable to them, under some incapacity, or the said agreement is not valid under the 
law to which the parties have subjected it or, failing any indication thereon, under the law 
of the country where the award was made; or 

(b) The party against whom the award is invoked was not given proper notice of the 
appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to 
present his case; or 

(c) The award deals with a difference not contemplated by or not falling within the 
terms of the submission to arbitration, or it contains decisions on matters beyond the 
scope of the submission to arbitration, provided that, if the decisions on matters 
submitted to arbitration can be separated from those not so submitted, that part of the 
award which contains decisions on matters submitted to arbitration may be recognized 
and enforced; or 

(d) The composition of the arbitral authority or the arbitral procedure was not in 
accordance with the agreement of the parties, or, failing such agreement, was not in 
accordance with the law of the country where the arbitration took place; or 

(e) The award has not yet become binding, on the parties, or has been set aside or 
suspended by a competent authority of the country in which, or under the law of which, 
that award was made. 



Sabahi & Ziyaeva  Investor State Arbitration in Central Asia 

 

-51- 
 

133. Among all cases reviewed, annulment proceedings in Rumeli v. Kazakhstan and 
Caratube v. Kazakhstan256 commenced and as of the date of this writing only Rumeli v. 
Kazakhstan was concluded.   

134. In Rumeli v. Kazakhstan, Kazakhstan sought to annul the original tribunal’s damages 
award (US$125 million plus interest) under Article 52 of the ICSID Convention257 on the basis 
that it was “inexplicable, being based on inconsistent, illogical or nonexistent reasons,” and that 
the tribunal had failed to adequately state the reasons for its decision on the quantum of 
damages.258  Kazakhstan particularly criticized the tribunal’s application of the DCF method, 
noting that it was unclear how the tribunal had reduced the initial US$227 million to the US$125 
million.  Claimant, however, replied that the US$227 million was the value of the 
telecommunication license.  The tribunal, in light of the insolvency of the company and the value 
of the telecommunications license, had exercised its discretion to substantially reduce the amount 
and bring it down to US$125 million.   

135. The ICSID Annulment Committee ultimately dismissed Kazakhstan’s argument.  While 
acknowledging that the original tribunal had not provided any mathematical calculations as to 
how it had reached the US$125 million, the tribunal’s reasoning was sufficient.  The Committee 
further noted that calculation of damages is not an exact science and the original tribunal enjoyed 
a measure of discretion to arrive at the final figure, noting that “[t]here may in that context be 
real limitations on the extent of reasoning which can reasonably be expected.”259 

136.  In connection with enforcement of arbitral awards, when a losing sovereign does not 
voluntarily comply with the award, the main challenge is to identify assets of a sovereign that do 
not enjoy sovereign immunity.   

137. In AIG v. Kazakhstan, claimant tried to execute the US$10 million ICSID award rendered 
against Kazakhstan by attaching funds belonging to the Kazakhstan Central Bank, which were 
deposited in a financial institution in London.260  The London High Court dismissed the attempt 
on two grounds, first, because Kazakh Central Bank had a separate legal personality; and second, 
under Article 14(4) of the United Kingdom Sovereign Immunity Act, Central Bank funds are 
immune whether they are used for commercial purposes or not.261   

                                                                                                                                                             
2. Recognition and enforcement of an arbitral award may also be refused if the competent 
authority in the country where recognition and enforcement is sought finds that: 

(a) The subject matter of the difference is not capable of settlement by arbitration 
under the law of that country; or 

(b) The recognition or enforcement of the award would be contrary to the public 
policy of that country. 

256 Caratube International Oil Company LLP v. The Republic of Kazakhstan, ICSID Case No. ARB/08/12, 
Application for Annulment of the Award (October 5, 2012). Caratube Oil Company and Its Majority Shareholder, 
Represented by Paris Based Law Firm, Derains & Gharavi, Seeking over 1 Billion USD Compensation from 
Kazakhstan (October 19, 2012),  http://www.reuters.com/article/2012/10/19/idUS43462+19-Oct-2012+ 
BW20121019. 
257 Republic of Kazakhstan v. Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S., ICSID 
Case No. ARB/05/16 (Annulment Proceeding), Decision of Ad Hoc Committee, ¶ 5 (March 25, 2010), available at 
http://italaw.com/sites/default/files/case-documents/ita0729.pdf.  
258 Id. ¶ 118.  
259 Id. ¶ 179. 
260 AIG v. Kazakhstan, ¶ 1. 
261 Id. ¶ 95. 
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138. In Sistem v. Kyrgyz Republic, claimant reportedly had attempted to enforce the award in 
various jurisdictions, including in Canada, Switzerland, and France.262 

V. Conclusion 

139. The above review as well as the data about the disputes appearing in the Appendices 
below demonstrate that:   

 The number of disputes initiated each year from 1996 to 2005 remained constant. 
As of 2009 there was a slight increase in the number of disputes which declined in 
2012.    

 A large number of such disputes, however, seem to remain confidential and little 
or no information about them is available in English.   

 The main sectors in which such disputes arise are energy (including oil and gas 
exploration, energy enterprises, and power facilities) closely followed by mining 
and construction.   

 The main instruments that supply the basis for the arbitral tribunal’s jurisdiction 
are bilateral investment treaties. 

 Global multinationals like Fortune 500 companies as of now, except in one or two 
cases, are not parties to these disputes.  Rather, most disputes are initiated by 
medium-sized and small companies as well as individuals. 

 Investor claimants involved in these disputes come from a number of jurisdictions 
around the world.  The majority of claimants come from the United States as well 
as other more developed nations, meaning that the flow of investment is generally 
from North to South.  Significant South to South flow of capital, however, takes 
place, originating particularly from Turkey.  

 Kazakhstan has been a respondent in more cases than any other Central Asian 
state. Further, the cases filed against Kazakhstan are significantly larger than 
those filed against other Central Asian states, mainly because these disputes arose 
from investments in Kazakhstan’s rich oil and gas sector.   

 Due to the omnipresence of the Russian language as lingua franca a number of 
investment treaties of the countries in the region have an authentic Russian 
language version among other languages leading to treaties that may have four 
authentic languages.  Various issues regarding which text should prevail over the 
others may arise during arbitral proceedings. 

 Arbitrators hearing the cases are by and large from the pool of well-known 
international arbitrators; they mostly do not seem to be proficient in the Russian 
language.  In fact, there was not a single arbitrator from Central Asia deciding 
these disputes.   

                                                 
262 Sergey Usoskin, ICSID Tribunal:  Kyrgyz Republic Judiciary’s Decisions Amounted to Expropriation, CIS 
Arbitration Forum (July 23, 2012), available at http://cisarbitration.com/2012/07/23/icsid-tribunal-kyrgyzstans-
judiciary-decisions-amounted-to-expropriation/. 
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 Some of the arbitrators have been appointed to the cases more than once.  Out of 
the fourteen arbitrators, Prof. Albert Van den Berg and Marc Lalonde, with three 
cases each, have been appointed to the most number of cases.  The cases are 
relatively evenly distributed among such prominent international arbitrators as 
Profs. Karl-Heinz Böckstiegel, Charles N. Brower, Gavan Griffith QC, Gabrielle 
Kaufmann-Kohler, Jan Paulsson, Brigitte Stern, and Philippe Sands, QC, among 
others.   

 The international counsel representing the disputing parties, except in one or two 
cases, were major international law firms or international arbitration boutiques.  
Repeat appointments of counsel with the exception of the law firm of Curtis 
Mallet-Prevost, which has represented States in ten cases, are rare.  The other law 
firms that had more than one appointment were, Clifford Chance and White & 
Case on the claimants’ side in two and three cases, respectively, and McGuire 
Woods and Reed Smith on the respondents’ side in two and five cases, 
respectively.    

 Claimants in all cases invoked the majority of protections available under 
investment treaties, including expropriation, fair and equitable treatment, full 
protection and security, national treatment, and umbrella clauses.  In those cases 
where claimants prevailed, the bases of liability in four cases was expropriation, 
in two cases it was fair and equitable treatment, in five cases it was wrongful 
termination of agreements or cancellations of licenses, and in one case it was 
interference with the recovery of payment.  No direct expropriation was found.   

 As of now the largest investment treaty arbitration award rendered involving a 
Central Asian state was Rumeli v. Kazakhstan (US$125 million).  A number of 
cases with amounts exceeding US$1 billion have been recently initiated and are 
pending. 
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APPENDIX I:  Bilateral Investment Treaties of Central Asian Countries 

Parties to BITs Date of Signature Entry into Force Full Text 

Kazakhstan (42) 

Austria 13.01.10   
Azerbaijan 16.09.96  BIT 

Belgium and Luxembourg 16.04.98 06.02.01 BIT 
Bulgaria 15.09.99 20.08.01 BIT 

China 10.08.92 13.08.94  
Czech Republic 08.10.96 02.04.98 BIT 

Egypt 14.02.93 08.08.96 BIT 
Finland 09.01.07 01.05.08 BIT 
France 14.05.92 25.09.95 BIT 

Republic of Georgia 17.09.96 24.08.98 BIT 
Germany 22.09.92 10.05.95 BIT 
Greece 26.06.02  BIT 

Hungary 07.12.94 03.03.96 BIT 
India 09.12.96 26.07.01 BIT 
Iran 16.01.96 03.04.99 BIT 

Israel 27.12.95 19.02.97  
Italy 22.09.94 12.07.96 BIT 

Jordan 29.11.06   
Kuwait 31.08.97 01.05.00 BIT 

Kyrgyz Republic 08.04.99 01.05.05 BIT 
Latvia 08.10.04 21.04.06 BIT 

Lithuania 15.09.94 25.05.95 BIT 
Malaysia 27.05.96 03.08.97 BIT 
Mongolia 02.12.94 03.03.95 BIT 

Netherlands 27.11.02 01.08.07 BIT 
Pakistan 08.12.03  BIT 
Poland 21.09.94 25.05.95 BIT 
Qatar 04.03.08   

Romania 25.04.96 05.04.97 BIT 
Russian Federation 06.07.98 11.02.00 BIT 

Serbia 07.10.10   
Slovakia 21.11.07   

South Korea 20.03.96 26.12.96 BIT 
Spain 23.03.94 22.06.95 BIT 

Sweden 25.10.04 01.08.06 BIT 
Switzerland 12.05.94 13.05.98 BIT 

Turkey 01.05.92 10.08.95 BIT 
Ukraine 17.09.94 09.01.97 BIT 

United Kingdom 23.11.95 23.11.95 BIT 
United States of America 19.05.92 12.01.94 BIT 

Uzbekistan 02.06.97 08.09.97 BIT 
Vietnam 15.09.09   

Kyrgyz Republic (29) 

Armenia 04.07.94 27.10.95  
Azerbaijan 28.08.97 28.08.97  

Belarus 30.03.99 11.11.01 BIT 
China 14.05.92 08.09.95  

Denmark 01.01.01  BIT 
Finland 03.04.03 08.12.04 BIT 
France 02.06.94 10.08.97 BIT 

Republic of Georgia 22.04.97 28.10.97  
Germany 28.08.97 16.04.06 BIT 

India 16.05.97 12.05.00 BIT 
Indonesia 18.07.95 23.04.97 BIT 

Iran 16.05.96 27.06.05  
Kazakhstan 08.04.99 01.05.05 BIT 

Latvia 22.06.08 11.02.09 BIT 
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Parties to BITs Date of Signature Entry into Force Full Text 

Lithuania 15.05.08 20.02.09  
Malaysia 20.07.95 16.12.95 BIT 
Moldova 07.11.02 16.01.04  
Mongolia 05.12.99   
Pakistan 23.08.95  BIT 

South Korea 19.11.07 08.06.08  
Spain 26.10.90 28.11.91 BIT 

Sweden 08.03.02 01.04.03 BIT 
Switzerland 29.01.99 17.04.03 BIT 
Tajikistan 19.01.00   

Turkey 28.04.92 31.10.96 BIT 
Ukraine 23.02.93   

United Kingdom 08.12.94 18.06.98 BIT 
United States of America 19.01.93 12.01.94 BIT 

Uzbekistan 24.12.96 06.02.97  

Tajikistan (32) 

Algeria 12.03.08   
Armenia 02.04.02 18.11.02  
Austria 08.02.90 01.09.91 BIT 

Azerbaijan 17.03.07 26.02.08  
Belarus 03.09.98 25.08.99  

Belgium and Luxembourg 12.02.09  BIT 
China 09.03.93 20.01.94  

Czech Republic 11.02.94 05.12.95 BIT 
France 01.01.02 24.08.04 BIT 

Germany 27.03.03 25.05.06 BIT 
India 12.12.95 23.11.03 BIT 

Indonesia 28.10.03   
Iran 18.07.95 01.11.04  

Kuwait 18.04.95 12.06.98  
Kyrgyz Republic 19.01.00   

Lithuania 12.02.09   
Moldova 05.11.02 20.10.03  
Mongolia 20.03.09 16.09.09  

Netherlands 24.07.02 01.04.04 BIT 
Pakistan 13.05.04   

Qatar 06.05.07   
Russian Federation 16.04.98   

Slovakia 14.02.94 12.03.96  
South Korea 14.07.95  BIT 

Spain 26.10.90 28.11.91 BIT 
Switzerland 11.06.09   

Syrian Arab Republic 10.02.07   
Thailand 09.08.05   
Turkey 06.05.96 24.07.98 BIT 
Ukraine 06.07.01   

United Arab Emirates 17.12.95  BIT 
Vietnam 19.01.99  BIT 

Turkmenistan (24) 

Armenia 19.03.96   
Bahrain 09.2.11    
China 21.11.92 04.06.94  
Egypt 23.05.95 28.02.96 BIT 
France 28.04.94 02.05.96 BIT 

Republic of Georgia 20.03.96 21.11.96  
Germany 28.08.97 19.02.01 BIT 

India 20.09.95 27.02.06 BIT 
Indonesia 02.06.94   

Iran 23.01.96 29.04.04  
Israel 24.05.95 18.02.97  
Italy 25.11.09   

Malaysia 30.05.94   
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Parties to BITs Date of Signature Entry into Force Full Text 

Pakistan 26.10.94  BIT 
Romania 16.11.94 29.03.96  

Russian Federation 24.03.09   
Slovakia 17.11.95 10.03.99  

Spain 26.10.90 28.11.91 BIT 
Switzerland 15.05.08 02.04.09 BIT 

Turkey 02.05.92 13.03.97 BIT 
Ukraine 29.01.98   

United Arab Emirates 09.06.98 24.11.99  
United Kingdom 09.02.95 09.02.95 BIT 

Uzbekistan 16.01.96 02.08.96  

Uzbekistan (49) 

Austria 02.06.00 18.08.01 BIT 
Azerbaijan 27.05.96 02.11.96  

Bahrain 16.11.09   
Bangladesh 18.07.00 24.01.01 BIT 

Belgium and Luxembourg 17.04.98 06.02.01 BIT 
Bulgaria 24.06.98 31.03.99  

China 13.03.92 12.04.94  
Czech Republic 24.08.09 16.02.11  

Egypt 16.12.92 08.02.94  
Finland 01.10.92 22.10.93 BIT 
France 27.10.93 15.06.96 BIT 

Republic of Georgia 04.09.95   
Germany 28.04.93 23.05.98  
Greece 01.04.97 08.05.98 BIT 

Hungary 28.10.02 03.03.03 BIT 
India 18.05.99 28.07.00 BIT 

Indonesia 27.08.96 27.04.97 BIT 
Iran 11.06.00 11.07.04  

Israel 04.07.94 18.02.97  
Italy 17.09.97 14.10.99  
Japan 15.08.08 29.09.09 BIT 

Kazakhstan 02.06.97 08.09.97 BIT 
Kuwait 19.01.04 06.03.06  

Kyrgyz Republic 24.12.96 06.02.97  
Latvia 23.05.96 29.01.97  

Lithuania 18.02.02 11.11.02  
Malaysia 17.04.98 06.02.01 BIT 
Moldova 21.11.95 17.01.97  

Netherlands 14.03.96 01.07.97 BIT 
Oman 30.03.09 20.08.09  

Pakistan 13.08.92   
Poland 11.01.95 29.04.95  

Portugal 11.09.01 14.03.10  
Romania 06.06.96 30.05.97  

Russian Federation 22.12.97   
Singapore 05.07.03 23.11.03  
Slovakia 16.09.95 04.02.99  
Slovenia 07.10.03 18.05.04  

South Korea 17.06.92 20.11.92 BIT 
Spain 28.01.03 03.12.03 BIT 

Sweden 29.05.01 01.10.01 BIT 
Switzerland 16.04.93 05.11.93 BIT 

Turkey 28.04.92 18.05.95 BIT 
Turkmenistan 16.01.96 02.08.96  

Ukraine 20.02.93 06.06.94  
United Arab Emirates 26.10.07 22.04.08 BIT 

United Kingdom 24.11.93 24.11.93 BIT 
United States of America 16.12.94  BIT 

Vietnam 28.03.96 06.03.98  
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APPENDIX II: Investment Treaty Disputes to which Kazakhstan is a Party  

No. Case Year 
Initiated 

Investor’s 
Nationalit
y 

Economic 
Sector/ Nature of 
Investment 

Claimant’s 
Counsel 

Respondent
’s 
Counsel 

Arbitrator
s 

Cause of Action Relief 
Sought 

Basis of 
Jurisdiction 

Outcome Award 
Years 

1 AES 
Corporation 
and Tau 
Power B.V. v. 
Republic of 
Kazakhstan 

2010 American Power Facilities 
and Trading 
Companies 

Allen & 
Overy LLP 

Reed Smith 
LLP 

Pierre 
Tercier  
(replacing 
Gary 
Born)  
 
Klaus 
Michael 
Sachs 
 
Vaughan 
Lowe QC 

  Energy 
Charter 
Treaty 

Pending  

2 AIG Capital 
Partners, Inc. 

and CJSC 
Tema Real 

Estate 
Company v. 
Republic of 
Kazakhstan 

2001 American Construction Coudert 
Brothers 

LLP 

McGuire 
Woods, 

Kazakhstan 
LLP 

Fali S. 
Nariman 

 
Piero 

Bernardini 
 

Branko 
Vukmir 

 

Cancellation of 
the project 

 
Expropriation 

 US-
Kazakhstan 

BIT 

Award of 
US$9.95 

million plus 
costs and 
interest 

rendered in 
favor of the 

investor. 

2003 

3 Anatolie 
Stati, Gabriel 
Stati Ascom 
Group SA 

and Tera Raf 
Trans 

Trading ltd v. 
Republic of 
Kazakhstan 

2010 Moldovan Oil and Gas King & 
Spalding 

LLP 
 

Curtis 
Mallet-

Prevost Colt 
& Mosle 

LLP 

 Alleged 
expropriation of 
certain interests 

Around 
US$1 
billion 

Energy 
Charter 
Treaty 

Pending.  

4 Biedermann 
v. Kazakhstan 

& The 
Association 
for Social 

and 
Economic 

Development 
of Western 
Kazakhstan 
Intercaspian 

1996 American Oil and Gas    Alleged 
Expropriation 

US$600 
million 

US-
Kazakhstan 

BIT 

 1999 
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No. Case Year 
Initiated 

Investor’s 
Nationalit
y 

Economic 
Sector/ Nature of 
Investment 

Claimant’s 
Counsel 

Respondent
’s 
Counsel 

Arbitrator
s 

Cause of Action Relief 
Sought 

Basis of 
Jurisdiction 

Outcome Award 
Years 

5 Caratube 
International 
Oil Company 

LLP v. 
Republic of 
Kazakhstan 

2008 American Oil and Gas Crowell & 
Moring 

LLP 

Curtis 
Mallet-

Prevost Colt 
& Mosle 

LLP 

Prof. 
Karl-
Heinz 

Bockstieg
el 
 

Dr. Gavan 
Griffith 

QC 
 

Dr. Kamal 
Hossain 

Alleged 
Expropriation 

US$1.2 
billion 

US-
Kazakhstan 

BIT 

Case 
dismissed.  

US$3 
million 
costs 

awarded to 
respondent 
Annulment 

pending. 

2012 

6 CCL Oil v. 
Republic of 
Kazakhstan 

 

2001 American Oil and Gas Mannheim
er 

Swartling 
Advokabry

a AB 

McGuire 
Woods 

Kazakhstan 
LLP 

Chairman: 
Norway 

 
James H. 
Carter, 
USA 

 
Christer 

Söderlund
, Sweden 

Alleged 
expropriation 

due to 
dissolution by 

Kazakh courts of 
an agreement 

granting CCL the 
right to take over 

a Kazakh 
Company’s 

shares. 

€178,892,33
8 (“later 

adjusted to 
US$262 
million”) 

US-
Kazakhstan 

BIT 
 

Kazakhstan 
Foreign 

Investment 
Law 

 

Tribunal 
dismissed 
the claims 

of the 
investor 

and parties 
were 

responsible 
for 50% 
each for 

fees. 

Award on 
Jurisdiction

: 2003 
 

Final 
Award: 
2004 

 
Supplement
al Award: 

2004 
7 Enrho St 

Limited v.  
Republic of 
Kazakhstan 

2002 Cayman 
Islands 

Energy Enterprise Herbert 
Smith LLP 

London, 
United 

Kingdom 

Richards 
Butler LLP 

London, 
United 

Kingdom 

Jan 
Paulsson 

 
Albert Jan 
van den 

Berg 
 

Ahmed 
El-

Kosheri 

Alleged unfair 
and inequitable  

treatment 
regarding energy 
rates and taxes 

imposed on 
Enrho by the 
Republic of 
Kazakhstan. 

US$100 
million 

UK-
Kazakhstan 

BIT 

Settled. 2004 

8 GEM Equity 
Management 

AG v. 
Republic of 

Kazakhstan263 

2009 Austrian Banking264 Clyde & 
Co. LLP 

  Alleged 
nationalization 
of BTA bank 
through the 

purchase of 75% 
of the bank’s 

shares by 
Kazakh 

sovereign wealth 
fund. 

 
Breach of FET 

 

US$3 
billion 

Kazakhstan-
Austrian 

BIT 

Pending.  

                                                 
263 In Re JSC BTA Bank, Case No. 10-10638 (JMP) (Bankr. S.D.N.Y. August 23, 2010). 
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No. Case Year 
Initiated 

Investor’s 
Nationalit
y 

Economic 
Sector/ Nature of 
Investment 

Claimant’s 
Counsel 

Respondent
’s 
Counsel 

Arbitrator
s 

Cause of Action Relief 
Sought 

Basis of 
Jurisdiction 

Outcome Award 
Years 

9 KT Asia 
Investment 

Group B.V. v.  
Republic of 
Kazakhstan 

2009 Dutch Energy Enterprise Addleshaw 
Goddard  

LLP 
London, 
United 

Kingdom 

Reed Smith 
London, 
United 

Kingdom 

Gabrielle 
Kaufmann

-Kohler 
 

Ian Glick 
 

J. 
Christoph
er Thomas 

Alleged FET 
breach due to 

energy rates and 
taxes imposed on 

Enrho by the 
Republic of 
Kazakhstan. 

US$100 
million 

Kazakhstan-
Netherlands 

BIT 

Pending.  

10 Liman 
Caspian Oil 
BV and NCL 

Dutch 
Investment 

BV v. 
Republic of 
Kazakhstan 

2007 Swiss and 
Dutch 

Oil and Gas Clifford 
Chance 

LLP 

Reed Smith 
LLP 

Karl-
Heinz 

Böckstieg
el 
 

Kaj Hóber 
 

James R. 
Crawford 

Alleged 
cancellation of 
mining license 
by the Republic 
of Kazakhstan. 

 
Expropriation 

 
FET 

Reinstateme
nt of the 

license. Or, 
monetary 

compensatio
n equal to 

the value of 
the license, 

and the 
monies 

expended 
pursuant to 

the 
investment 

in the 
license. 

Energy 
Charter 
Treaty 

 
License for 

the 
Exploration 

and 
Extraction 

of 
Hydrocarbo

ns 

Case 
dismissed 
and parties 
split costs. 

Final 
Award: 
2010 

11 Ruby Roz 
Agricol and 

Kaseem 
Omar v. 

Kazakhstan 

2010 Stateless Agriculture 
(poultry 

farming)265 

Derains & 
Gharavi 

Curtis 
Mallet-
Prevost, 
Colt & 

Mosle LLP 

Alan 
Redfern 

 
Joseph 

Neuhaus 
 

Bruno 
Boesch 

Alleged 
expropriation of 

claimant’s 
investment in 

poultry 
integration in 
Kazakhstan266. 

US$283267  Pending. Award on 
Jurisdiction

: 
2013 

                                                                                                                                                                                                                         
264 http://iiadbcases.unctad.org/jurisprudence.aspx?id=366. 
265 Crowell & Moring Files a Notice of Arbitration on Behalf of Ruby Roz Agricol Against the Republic of Kazakhstan, Crowell & Moring LLP, PR Newswire 
(October 12, 2010), available at http://www.prnewswire.com/news-releases/crowell--moring-files-a-notice-of-arbitration-on-behalf-of-ruby-roz-agricol-against-
the-republic-of-kazakhstan-104814324.html. 
266 Id. 
267 Michael Goldhaber, Arbitration Scorecard 2013: Treaty Disputes, available at 
http://www.americanlawyer.com/PubArticleTAL.jsp?id=1202607030938&Arbitration_Scorecard_2013_Treaty_Disputes&slreturn=20130610184743 
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No. Case Year 
Initiated 

Investor’s 
Nationalit
y 

Economic 
Sector/ Nature of 
Investment 

Claimant’s 
Counsel 

Respondent
’s 
Counsel 

Arbitrator
s 

Cause of Action Relief 
Sought 

Basis of 
Jurisdiction 

Outcome Award 
Years 

12 Rumeli 
Telekom A.S. 
and Telsim 

Mobil 
Telekomunika

syon 
Hizmetleri 

A.S.  v.  
Republic of 
Kazakhstan 

2005 Turkish Telecommunicati
ons 

Salans 
LLP 
Paris, 
France 

Reed Smith 
LLP 

London, 
United 

Kingdom 

Mr. 
Bernard 
Hanotiau 

 
Mr. 

Stewart 
Boyd 

CBE O.C.  
 

Mr. Marc 
Lalonde 

P.C., 
O.C., Q.C 

Alleged 
termination of 

investment 
contract of 

Rumeli Telekom 
and Telesim’s 

60% shares in a 
Kazakhstan 

telecommunicati
ons company. 

 
FET 

 
Expropriation 

US$227 
million 

Kazakhstan-
Turkey BIT 

 
Kazakhstan 

Foreign 
Investment 

Law 

US$125 
million.  

The 
tribunal 

ruled that 
there was 

an 
expropriati
on of the 

claimant’s 
shares. 

Award: 
2008 

 
Ad hoc 

Committee 
Award: 
2010 

13 The Republic 
of 

Kazakhstan v. 
Istil Group 

Inc. 

Initial 
Arbitratio
n: 2001 

 
 

American Steel Ali Malek, 
QC 

Matthew 
Parker  

 
Instructed 

By 
Richards 

Butler 

Hugo Page 
QC 

 
Instructed 

By 
Penningtons 

 Alleged 
invalidation of a 

steel supply 
contract between 
Istil group and a 
government steel 

mill 

US$4.23 
million 

(advance 
payments 

and 
damages)268 

 Tribunal 
awarded 

Istil US$6 
million. 

Original 
Final 

Award:  
2004 

14 Türkiye 
Petrolleri 
Anonim 

Ortaklığı v. 
Republic of 
Kazakhstan 

 

2011 Turkish Oil and Gas Hughes 
Hubbard & 
Reed LLP 

Reed Smith 
LLP 

Donald 
M. McRae 

 
Charles N. 

Brower 
 

Brigitte 
Stern 

  Turkey-
Kazakhstan 

BIT 
 

Energy 
Treaty 
Charter 

Pending.  

15 World Wide 
Minerals v. 
Republic of 
Kazakhstan 

 Canadian Mining and 
Export of 
Uranium 

   Alleged 
expropriatory 

termination of a 
uranium 

exploration and 
development 
investment. 

 Kazakhstan 
Foreign 

Investment 
Law 

 Award:  
2010 

 

                                                 
268 Istil Group Inc v. Republic of Kazakhstan, Arbitration Law Reports and Review, Oxford University Press (October 18, 2005), available at   
http://alrr.oxfordjournals.org/content/2005/1/469.full.pdf. 
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APPENDIX III: Investment Treaty Disputes to Which Kyrgyz Republic is a Party 

No. Case Year 
Initiated 

Investor’s 
Nationality 

Economic 
Sector/ 
Nature of 
Investment 

Claimant’s 
Counsel 

Respondent’s 
Counsel 

Arbitrators Cause of 
Action 

Relief 
Sought 

Basis of 
Jurisdiction 

Outcome Award Year 

1 Asia 
Universal 
Bank v. 
Kyrgyz 
Republic 

 American Banking  Winston & 
Strawn LLP 

Andrew 
Newcombe 
 
Klaus Reichert 
SC 
 
V.V. Veeder 
QC 
 

Alleged 
expropriation 
of banks. 

US$480 
million 

 Pending   

2 Belokon v. 
Kyrgyz 
Republic 

2011 Latvian Banking Clifford 
Chance LLP 

  Alleged 
expropriation 
of Manas 
Bank by the 
Kyrgyz 
Republic 
following 
political 
unrest. 
 

US$50-100 
million269 

 Pending  

3 BTA Bank v. 
Kyrgyz 
Republic 

 Kazakhstan Banking    Alleged 
interference 
with the 
business 

US$80 
million 

 Case is 
being 
initiated. 

 

4 Centerra 
Gold Inc. 
(Canada) 
and Kumtor 
Gold 
Company 
(KR) v. 
Kyrgyz 
Republic 

2006 Canadian Mining Sullivan & 
Cromwell 
LLP 
New York 
NY, USA  

Allen & 
Overy LLP 
London, 
United 
Kingdom270 
 

Prof. Albert 
Jan van den 
Berg271 

Alleged 
wrongful tax 
assessment on 
a land. 

  Settlement 
reached 
with a new 
agreement 
signed.272 

Settled: 
2009 

                                                 
269 List of Investor claims against the Government of the Kyrgyz Republic (June 16, 2012), available at http://www.bishkekinfo.kg/news/603. 
270 List of Investor claims against the Government of the Kyrgyz Republic (June 16, 2012), available at http://www.bishkekinfo.kg/news/603; Frank Herbert, 
(December 24, 2012), available at http://www.kumtor.kg/wp-content/uploads/2013/02/Response-to-Legal-Report_en.pdf; Michael D. Goldhaber, Arbitration 
Scorecard:  Contracts, Law.com (July 1, 2009), http://www.law.com/jsp/law/article.jsp?id=1202431683613.  
271 Centerra Gold Inc. (Canada) and Kumtor Gold Company (KR) v. Kyrgyz Republic, Permanent Court of Arbitration, available at http://www.pca-
cpa.org/showpage.asp?pag_id=1308. 
272 Centerragold News Release (April 24, 2009), available at http://www.centerragold.com/sites/default/files/news-releases-en/cg-04242009-en.pdf 
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No. Case Year 
Initiated 

Investor’s 
Nationality 

Economic 
Sector/ 
Nature of 
Investment 

Claimant’s 
Counsel 

Respondent’s 
Counsel 

Arbitrators Cause of 
Action 

Relief 
Sought 

Basis of 
Jurisdiction 

Outcome Award Year 

5 ENTES 
Industrial 
Plants 
Construction 
& Erection 
Contracting 
Co. Inc. v. 
Ministry of 
Transport of 
Kyrgyz 
Republic 

 Turkish Construction     Alleged 
penalties for 
delays in 
construction. 

US$25-30 
million273 

 Pending  

6 Oxus Gold v. 
Kyrgyz 
Republic 

2006 British Mining   Judge Charles 
N. Brower,  
 
Prof. Pierre 
Marie Dupuy 
 
Prof. Francisco 
Orrega Vicuna 

Alleged 
cancellation 
of a mining 
license. 

US$300 
million274 

UK-Kyrgyz 
Republic 
BIT 

Settled275 Award on 
Jurisdiction: 

2008 
 

Settled: 
2008 

7 Petrobart 
Ltd. v. The 
Kyrgyz 
Republic, 
Award issued 
on March 29, 
2005 

2000 Gibraltarian Oil and Gas Setterwa-
LLS ADV. 
 

Leboeuf, 
Lamb, Greene 
& MacRae  
 
E. Claes – 
Brussels 
 
J.T. Corrigan 
– Bishkek 
 
N. Aldashec – 
Bishkek 

Former Justice 
Hans Danelius 
  
Jeroen Smets 
 
Professor Ove 
Bring 

Alleged 
interference 
in the 
claimant’s 
recovery of 
certain 
payments due 
under a 
contract 
entered into 
with a state 
agency. 
 
Breach of 
FET 
 
Expropriation 

US$ 
4,084,652.2 

Energy 
Charter 
Treaty 

Damages 
awarded 
equal to 
75% of the 
value of 
the 
original 
debt 
judgment 
(US$1.1 
million) 
plus 
simple 
interest 
from the 
date of the 
debt 
judgment. 

Award: 
2005 

                                                 
273 List of Investor claims against the Government of the Kyrgyz Republic (June 16, 2012), available at http://www.bishkekinfo.kg/news/603. 
274 List of Investor claims against the Government of the Kyrgyz Republic (June 16, 2012), available at http://www.bishkekinfo.kg/news/603. 
275 Luke Eric Peterson, Kyrgyz Republic Settles BIT Claim with UK Miner, Oxus (May 16, 2006), available at http://www.iareporter.com/articles/20091001_96. 
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No. Case Year 
Initiated 

Investor’s 
Nationality 

Economic 
Sector/ 
Nature of 
Investment 

Claimant’s 
Counsel 

Respondent’s 
Counsel 

Arbitrators Cause of 
Action 

Relief 
Sought 

Basis of 
Jurisdiction 

Outcome Award Year 

8 Sistem 
Mühendislik 
Inşaat 
Sanayi ve 
Ticaret A.Ş. 
v. Kyrgyz 
Republic 

2005 Turkish Hotel Akinci Law 
Office  
Istanbul, 
Turkey  

Ms. Indira 
Satarkulova 
Monsey, NY, 
U.S.A. 

Professor 
Vaughan 
Lowe, QC,  
 
Judge Nabil 
Elaraby 
 
Dr. Paolo 
Michele 
Patocchi 

Alleged 
expropriation 
of claimant’s 
investment in 
a four-star 
hotel. 

US$11 
million 

Turkey-
Kyrgyz 
Republic 
BIT 

Damages 
awarded at 
US$8.5 
million 
plus 
interest. 

Award:  
2009 

9 Visor Group 
v. Kyrgyz 
Republic 

2013 Kazakhstan Mining Jones Day 
LLP 

  Alleged 
expropriation 
of claimant’s 
investment in 
a gold mine. 

US$500 
million 

 Pending  
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APPENDIX IV:  Investment Treaty Disputes to Which Tajikistan is a Party 

 
No. Case Year 

Initiated 
Investor’s 
Nationality 

Economic 
Sector/  
Nature of 
Investment 

Claimant’s 
Counsel 

Respondent’s 
Counsel 

Arbitrators Cause of Action Relief 
Sought 

Basis of 
Jurisdiction 

Outcome  Award Year 

1 Mohammad 
Ammar Al-
Bahloul v. 
The 
Republic of 
Tajikistan, 
SCC Case 
No. V 
(064/2008) 

2008 Austrian Oil and 
Gas 

Professor Adnan 
Amkhan  
Dr. Friedrich 
Schwank 
 
replaced by 
James F. 
English, of the 
law firm Martin, 
Lubitz & Hyman 
LLC 
 

 Jeffrey M. 
Hertzfeld  
 
Richard Happ 
 
Prof. Ivan S. 
Zykin 
 

Alleged 
cancellation of the 
hydrocarbon 
exploration 
license. 

US$227 
million 

Energy 
Charter 
Treaty 

The 
tribunal 
found that 
Tajikistan 
breached 
its 
obligations 
under the 
treaty, but 
it did not 
award any 
damages 

Partial 
Award on 

Jurisdiction 
& Liability: 

2009 
 

Final 
Award: 
2009 
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APPENDIX V: Investment Treaty Disputes to Which Turkmenistan is a Party  

No
. 

Case Year 
Initiate
d 

Investor’s 
Nationality 

Economic Sector/  
Nature of 
Investment 

Claimant’
s Counsel 

Respondent’
s Counsel 

Arbitrators Cause of Action Relief 
Sought 

Basis of 
Jurisdiction 

Outcome  Award 
Year 

1 Adem Dogan 
v. 
Turkmenistan 

2009 German276 Poultry Gleiss 
Lutz 
Rechtsan-
walte  

Curtis, 
Mallet-
Prevost, Colt 
& Mosle 
LLP 
 
GÜREL 
YÖRÜKER 
LAW 
OFFICES 

Jan 
Paulsson  
 
Philippe 
Sands  
 
Markus 
Wirth277 

Alleged 
expropriation and 
destruction of 
poultry farm by 
Turkmen State. 

US$45 
million 

Germany-
Turkmenista
n BIT 

Pending Award on 
Jurisdictio

n: 
2012 

2 Bozbey v. 
Turkmenistan 
UNCITRAL278 

2012 Turkish Construction Bailey 
Law 
Group 

Curtis, 
Mallet-
Prevost, Colt 
& Mosle 
LLP 
 
GÜREL 
YÖRÜKER 
LAW 
OFFICES 

  Alleged 
expropriation,  
breach of FET, 
discrimination 
and human rights 
violations. 

US$60 
million 

Turkey-
Turkmenista
n BIT 

Pending  

3 Bridas v. 
Turkmenistan 

1996 Argentinea
n 

Oil and Gas   Edward 
Chiasson 
 
Griffin 
Bell 
  
Hans Smit 
 

Alleged 
termination of 
Joint Venture 
agreement 
between Bridas 
and 
Turkmenistan 

US$1.04
6 billion 

Arbitration 
clause in the 
joint venture 
agreement 
 
 

US$495 
million in 
favor of 
claimant  

Partial 
Award: 
1999 

 
2nd Partial 
Award: 
1999 

 
Third 
Partial 
Award: 
2000 

 
Final 

Award: 
2001 

                                                 
276 ICSID Registers Claim Against Turkmenistan, Global Arbitration Review (May 27, 2009) available at  
http://www.globalarbitrationreview.com/news/article/16035/icsid-registers-claim-against-turkmenistan/. 
277 Adem Dogan v. Turkmenistan, Case Details ICSID Case No. ARB/09/9, available at 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCaseDtlsRH&actionVal=ListPending. 
278 Turkmenistan faces BIT claim after human rights ruling, Global Arbitration Review (April 24, 2013) available at http://globalarbitrationreview.com/b/31521/   
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No
. 

Case Year 
Initiate
d 

Investor’s 
Nationality 

Economic Sector/  
Nature of 
Investment 

Claimant’
s Counsel 

Respondent’
s Counsel 

Arbitrators Cause of Action Relief 
Sought 

Basis of 
Jurisdiction 

Outcome  Award 
Year 

4 Garanti Koza 
LLP v.  
Turkmenistan 

2011 British279 Construction280 Gur Law 
Firm 
Istanbul, 
Turkey 
 
King & 
Spalding 
LLP 
Singapore 

Curtis, 
Mallet-
Prevost, Colt 
& Mosle 
LLP 
 
GÜREL 
YÖRÜKER 
LAW 
OFFICES 

John 
Townsen 
 
George 
Constantin
e Lambrou  
 
Laurence 
Boisson 
De 
Chazourne
s 
 

Dispute 
concerning 
construction of 
highway bridges. 

 UK-
Turkmenista
n BIT 

Pending  

5 Içkale Ĭnşaat 
Limited Sirketi 
v. 
Turkmenistan
281 

2010 Turkish Construction Sakmar 
Law 
Office 

Curtis, 
Mallet-
Prevost, Colt 
& Mosle 
LLP 
 
GÜREL 
YÖRÜKER 
LAW 
OFFICES  
 

Veijo 
Heiskanen  
 
Carolyn B. 
Lamm 
 
Fali S. 
Nariman 
 

Alleged non-
payment of 
construction 
contracts and 
unlawful seizure 
of vehicles and 
construction 
equipment.282 

 Turkey-
Turkmenista
n BIT 

Pending  

                                                 
279 International Arbitration, King and Spalding, http://www.kslaw.com/practices/International-Arbitration/Matters. 
280 Garanti Koza LLP v. Turkmenstian Pending Cases, ICSID Case ARB/11/20, available at 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCaseDtlsRH&actionVal=ListPending. 
281 Içkale Insaat Limited Sirketi v. Turkmenistan, ICSID Case No. ARB/10/24, available at 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&reqFrom=ListCases&caseId=C1300&actionVal=viewCase. 
282 David Elward, Panel Ready for Turkmenistan Claim, Global Arbitration Review (May 18, 2011), available at 
http://www.globalarbitrationreview.com/news/article/29472/panel-ready-turkmenistan-claim/. 
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No
. 

Case Year 
Initiate
d 

Investor’s 
Nationality 

Economic Sector/  
Nature of 
Investment 

Claimant’
s Counsel 

Respondent’
s Counsel 

Arbitrators Cause of Action Relief 
Sought 

Basis of 
Jurisdiction 

Outcome  Award 
Year 

6 Kiliç Ĭnşaat 
Ĭthalat Ihracat 
Sanayi ve 
Ticaret 
Anonim Şirketi 
v. 
Turkmenistan
283 

2009 Turkish Construction Volterra 
Fietta 
LLP 
 
Yasemin 
Cetinel 

Curtis, 
Mallet-
Prevost, Colt 
& Mosle 
LLP 
 
GÜREL 
YÖRÜKER 
LAW 
OFFICES 

J. William 
Rowley 
 
William 
W. Park  
 
Philippe 
Sands 

Alleged breach of 
contracts.284 

US$300 
million
285 

Turkey-
Turkmenista
n BIT286 

Case 
dismissed for 
lack of 
jurisdiction.  
Tribunal 
ordered 
Claimant to 
pay 
Respondent 
50% of the 
legal fees and 
75% of the 
costs.287 

Decision 
on BIT:  

2012 
 

Award: 
2013 

7 Mobile 
TeleSystems 
OJSC v.  
Turkmenistan
288 

2011 Russian Telecommunications
289 

White & 
Case LLP, 
London, 
United 
Kingdom 

Curtis, 
Mallet-
Prevost, Colt 
& Mosle 
LLP 
 
GÜREL 
YÖRÜKER 
LAW 
OFFICES 

Campbell 
McLachlan 
 
Michael C. 
Pryles  
 
Thomas 
Buergenth
al 

Alleged breach of 
obligations for 
refusal to renew 
MTS’s contract 
to supply 
telecommunicatio
n services in 
Turkmenistan. 
 
 

US$800 
million 

Russia-
Turkmenista
n BIT 

Settlement 
reached, 
proceedings 
discontinued.
290 

Settled: 
2012 

                                                 
283 Kiliç Ĭnşaat Ĭthalat Ĭhracat Sanayi ve Ticaret Anonim Şirketi v. Turkmenistan, ICSID Case No. ARB/10/1, Decision on Article VII.2 of the Turkey-
Turkmenistan Bilateral Investment Treaty, (May 7, 2012), available at 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC2531_En&caseId=C900. 
284 Panel ‘Authenticates’ Local Courts Requirement, Global Arbitration Review (June 11, 2012), available at 
http://www.globalarbitrationreview.com/news/article/30602/panel-authenticates-local-courts-requirement/. 
285 Jarrod Hepburn, Investor Argues Against Dismissal of Claims Against Turkmenistan After ICSID Tribunal Rules That Treaty Imposes ‘Local Courts First’ 
Requirement, Investment Arbitration Reporter (May 25, 2012), available at http://www.iareporter.com/articles/20120525. 
286 Mike McClure, Interpreting Inconsistencies, Arbitration News (June 7, 2012), avaialbe at http://hsf-arbitrationnews.com/2012/06/07/interpreting-
inconsistences-between-two-authentic-language-texts-of-a-bilateral-investment-treaty-and-determining-whether-a-provision-to-submit-disputes-to-national-
courts-before-arbitration-is-mandat/. 
287 Kiliç Ĭnşaat Ĭthalat Ĭhracat Sanayi ve Ticaret Anonim Şirketi v. Turkmenistan, ICSID Case No. ARB/10/1, Award (July 2, 2013), available at 
http://www.italaw.com/sites/default/files/case-documents/italaw1515_0.pdf. 
288 Russian telecoms operator Mobile TeleSystems and its affiliates initiated an ICSID claim against Turkmenistan along with three parallel ICC claims.  See 
Alyx Barker, Turkmenistan Settles Cluster of Telecom Claims, Global Arbitration Review (October, 2012), available at 
http://www.globalarbitrationreview.com/news/article/30872/turkmenistan-settles-cluster-telecoms-claims; Mobile TeleSystems OJSC v. Turkmenistan List of 
Concluded Cases, ICSID Case No. ARB(AF)/11/4, https://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCaseDtlsRH&actionVal=ListConcluded. 
289 Mobile TeleSystems OJSC v. Turkmenistan List of Concluded Cases, ICSID Case No. ARB(AF)/11/4, 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCaseDtlsRH&actionVal=ListConcluded. 
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. 
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d 
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Basis of 
Jurisdiction 

Outcome  Award 
Year 

8 Muhammet 
Çap & Sehil 
Ĭnşaat 
Endustri ve 
Ticaret Ltd. 
Sti. v. 
Turkmenistan
291 

2012 Turkish Construction Bredin 
Prat 
Paris, 
France 

Curtis, 
Mallet-
Prevost, Colt 
& Mosle 
LLP  
 
GÜREL 
YÖRÜKER 
LAW 
OFFICES 

Julian 
D.M. Lew 
 
Bernard 
Hanotiau 
 
Laurence 
Boisson 
De 
Chazourne
s 

Alleged breach of 
contracts and BIT 

US$300 
million
292 

Turkey-
Turkmenista
n BIT 

Pending  

                                                                                                                                                                                                                         
290 Noah Rubins & Evgeniya Rubinina, Overview of Investment Treaty Programme: Russia, Global Arbitration Review (November 2, 2012) available at 
http://www.globalarbitrationreview.com/know-how/topics/66/jurisdictions/26/russia/. 
291 Muhammet Çap & Sehil Ĭnşaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan List of Pending Cases, ICSID Case No. ARB/12/6, available at 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCaseDtlsRH&actionVal=ListPending. 
292 Turkmenistan Faces Fourth Claim From Turkish Construction Company, Global Arbitration Review, available at 
http://www.globalarbitrationreview.com/news/article/30212/turkmenistan-faces-fourth-claim-turkish-construction-company/. 
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APPENDIX VI: Investment Treaty Disputes to which Uzbekistan is a Party  

No
. 

Case Year 
Initiate
d 

Investor’s 
Nationalit
y 

Economic Sector/ 
Nature of 
Investment 

Claimant’
s Counsel 

Respondent’
s Counsel 

Arbitrators Cause of Action Relief 
Sought 

Basis of 
Jurisdiction 

Outcome  Award 
Year 

1 Metal-Tech 
Ltd. v.  
Republic of 
Uzbekistan
293 

2010 Israeli Mining Covington 
& Burling 
LLP 

White & 
Case LLP 

Gabrielle 
Kaufmann-
Kohler  
 
John 
Townsend  
 
Claus von 
Wobeser 

Alleged 
expropriation of 50 
percent shares in 
joint metal venture 

 Israel-
Uzbekistan 
BIT 

Pending  

2 Mobile 
TeleSystems 
OJSC v. 
Uzbekistan  

2012 Russian294 Telecommunication
s 

Debevoise 
& 
Plimpton 
LLP  

Boies, 
Schiller & 
Flexner LLP 

Albert Jan 
van den 
Berg 
 
W. 
Michael 
Reisman 
 

Alleged revocation 
of the 
telecommunication
s licenses, the 
imposition of fines, 
detention of 
employees, and 
seizure of the 
company’s assets 
 

US$2.5 
billion 

Russia-
Uzbekistan 
BIT 

Pending   

3 Newmont 
USA Limited 
and 
Newmont 
(Uzbekistan) 
Limited  

2006 American Mining295 Covington 
& Burling 
LLP 

Debevoise & 
Plimpton 
LLP 

V.V. 
Veeder  
 
Christophe
r J. 
Greenwoo
d  
Marc 
Lalonde 

Alleged 
expropriation of 
Assets in mining 
refinery 

  Settlement 
agreed by the 
parties and 
proceeding 
discontinued 
at their 
request (Order 
taking note of 
the 
discontinuanc
e issued by 
the tribunal on 
July 25, 2007 
pursuant to 
Arbitration 
Rule 43(1)). 

Settled: 
2006 

                                                 
293 David Elwards, Panels announced for claims against DRC and Uzbekistan, Global Arbitration Review (August 6, 2010), available at 
http://www.globalarbitrationreview.com/news/article/28633/panels-announced-claims-against-drc-uzbekistan/; Kyriaki Karadelis, Uzbekistan faces second 
ICSID claim, Global Arbitration Review (January 29 2010) available at http://www.globalarbitrationreview.com/news/article/20072/uzbekistan-faces-second-
icsid-claim/. 
294 Clemmie Spalton, Russian Phone Company Calls Uzbekistan to ICSID, ICSID (November 20, 2012), available at 
http://www.globalarbitrationreview.com/news/article/30990/russian-phone-company-calls-uzbekistan-icsid/. 



Sabahi & Ziyaeva   Investor State Arbitration in Central Asia 

 

-70- 
 

No
. 

Case Year 
Initiate
d 

Investor’s 
Nationalit
y 
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Nature of 
Investment 

Claimant’
s Counsel 
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s Counsel 

Arbitrators Cause of Action Relief 
Sought 

Basis of 
Jurisdiction 

Outcome  Award 
Year 

4 Oxus Gold 
plc v. 
Republic of 
Uzbekistan, 
the State 
Committee of 
Uzbekistan 
for Geology 
& Mineral 
Resources, 
and Navoi 
Mining & 
Metallurgica
l Kombinat 
UNCITRAL 

2011 British296 Mining Derains & 
Gharavi 
(from 
February 
2012) 
 
Amsterda
m & Peroff 
LLP (until 
February 
2012) 

White & 
Case LLP 
(from May 
2012) 
 
Dewey & 
LeBoeuf 
(until May 
2012) 

Pierre 
Tercier  
 
Marc 
Lalonde  
 
Brigitte 
Stern 

Alleged breach of 
agreement for 
exclusive access to 
a gold mine site in 
south-east 
Uzbekistan.   
 
Expropriation 
 
FET 
 
FPS 

US$400 
million
297 

UK-
Uzbekistan 
BIT 

Pending298 Award on 
Jurisdiction

: 2012 

5 Romak 
S.A.(Switzer-
land) v. The 
Republic of 
Uzbekistan 

2006 Swiss Agriculture Ayela 
Semerdjian 
& 
Associates 
 
Walid Ben 
Hamida 

Baker & 
McKenzie 
LLP 

Fernando 
Mantilla-
Serrano 
 
Noah 
Rubins  
 
Nicolas 
Molfessis 

Alleged breach of 
wheat supply 
contract and BIT 

US$30 
million 

Switzerland
-Uzbekistan 
BIT 

Claim 
dismissed 
because the 
tribunal 
considered 
that Romak’s 
wheat 
delivery was a 
business 
transaction 
and not an 
investment.  
The tribunal 
decided that 
the Parties 
should share 
the costs. 

Final 
Award: 

2009 

 

                                                                                                                                                                                                                         
295 Newmont USA Limited and Newmont (Uzbekistan) Limited, Case Details, ICSID Case No. ARB/06/20, available at 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCaseDtlsRH&actionVal=ListConcluded. 
296 Matthew Pountney, Gold Mining Arbitration Gets Under Way in Geneva, Global Arbitration Review (February 8, 2012), available at 
http://www.globalarbitrationreview.com/news/article/30152/gold-mining-arbitration-gets-geneva/. 
297 Miner Secures Funding For Expropriation Claim Against Uzbekistan; At Least Three Types of Funding Seen in Cases to Date, International Arbitration 
Reporter (March 4, 2012), available at http://www.iareporter.com/articles/20120304. 
298 Oxus Says That UNCITRAL Tribunal Has Recognized Its Standing to Arbitrate with Uzbekistan, Global Arbitration Reporter, 
http://www.iareporter.com/articles/20121114_4? 


